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Foreword

This Report is the second to emanate from a joint project by the Wales Governance Centre 
at Cardiff University and the Constitution Unit at University College London focusing on 
the UK Government’s proposals for a reserved powers model of Welsh devolution. Our 
first Report, Delivering a Reserved Powers Model of Devolution for Wales, was published 
in September 2015 and provided a detailed analysis of the issues raised by the Command 
Paper published by the then UK Coalition Government earlier in the same year under the 
title Powers for a Purpose: Towards a Lasting Devolution Settlement for Wales (Cm 9020). 
That Report was widely welcomed and served to inform political and public debate about 
the UK Government’s proposals. Its successor seeks to provide an expert commentary on 
and assessment of the detailed provisions set out in the draft Wales Bill published in October 
2015. It points up the need for fundamental changes to the proposed legislation, whilst 
also setting out a series of proposals for reconstructing the legislation in order to deliver a 
properly constituted reserved powers model of devolution for Wales. Our hope is that the 
Report will inform policy decisions as well as the wider legal, political and public debate. 

The Report has been produced by a Review Group of experts in the field of devolution 
and legislation; the complexity of the draft Wales Bill, as well as the brevity of the period 
allowed by the UK Government for pre-legislative scrutiny has meant a substantial workload 
and we are very grateful to them for their efforts. Particular thanks are due to Professor 
Richard Rawlings who drafted the final version of the Report. We are also most grateful for 
the many insights provided by three colleagues from Scotland, Des McNulty and Professor 
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Executive Summary

The draft Wales Bill is a document of great constitutional importance, intended by the 
Secretary of State to produce a stronger, clearer, and fairer devolution settlement that will 
stand the test of time. Wales’s constitutional journey since 1997 has seen too little strategic 
thinking. Our earlier report in September 2015 set out some of the challenges. This report 
suggests that those challenges have not been met and that major changes need to be 
made to the proposed legislation if it is to be workable and sustainable. We welcome the 
Secretary of State’s willingness to respond to the sort of constructive criticism we offer. 
(Chapter 1)

Constitutional amendment must be rooted in principle. Subsidiarity is a fundamental 
principle of devolution, but must be balanced against the needs of the Union. Comity and 
mutual respect between London and Cardiff is essential and new obstacles to this should 
be avoided. Workability and clarity are also key. Reasoned justification is needed for what 
is proposed in the Bill, and transplants from Scotland will not always be appropriate. While 
the National Assembly should not legislate in a way that affects England, it should not be 
hampered when it legislates for Wales on devolved matters. (Chapter 2)

The draft Bill has received little support. There was a consensus to move to a reserved powers 
model, but the non-transparent St David’s Day process allowed any political party to veto 
proposals made by the Silk Commission. It was followed by an internal Whitehall trawling 
exercise that sought further to delimit devolved competence. Non-conferred and “silent” 
subjects were flipped over to become reservations. There was no process of principled 
rationalisation aimed at ensuring a coherent and consistent package – a fundamental 
defect in the draft Bill. Consultation with the Welsh Government was insufficient and the 
disagreement between the two Governments about the extent of legislative “roll-back” 
does not augur well. We identify three particular legislative “squeezes” that represent a 
step backwards in Wales’s constitutional journey. (Chapter 3)

There are positive aspects of the draft Bill. Some additional powers of direct relevance to 
people’s lives are to be devolved, though the Welsh Government believes that more powers 
should be included. The National Assembly is to be made permanent and the convention 
that Parliament should not legislate on devolved matters without the Assembly’s consent 
is to become statutory. Both proposals need, however, further amendment. The Assembly 
is to be given control of its own elections, and it will receive the greater internal autonomy 
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There is no quick-fix drafting solution through replacing ‘necessary’ with an alternative such 
as ‘appropriate’. It is the ‘leeway and lock’ model that is the fundamental problem, not the 
particular terminology used. (Chapter 5)



9

Introduction

On 20 October 2015, the draft Wales Bill was presented to the Westminster Parliament.
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frustration associated with a constitutional journey that in turn reflects and reinforces 
the pervasive sense of no overall strategy in UK devolutionary development.5 Against 
this backdrop, the official imagery of the draft Bill moving ‘towards a lasting devolution 
settlement for Wales’6 has clear and immediate appeal. But as we said in Delivering a 
Reserved Powers Model of Devolution for Wales, our first report on the subject published in 
September 2015, ‘the commitment … to move to the “reserved powers” model … is not a 
straightforward technical change but raises fundamental questions about the development 
Welsh devolution’.7

The draft Bill has already attracted considerable criticism. On 13 January 2016, in a debate 
described by Presiding Officer Dame Rosemary Butler as ‘unprecedented’ in the history of 
the National Assembly,8 elected representatives from across the political spectrum voiced 
their concerns. The First Minister of Wales Carwyn Jones stated that in important respects 
‘the draft Bill is not fit for purpose’.9

Our first report was produced in the light of Powers for a Purpose, the Command Paper 
published by the previous UK coalition government on which the draft Bill is largely – 
but not wholly – based. Looking more closely, draft clauses are seen to reflect successive 
rounds of framing and reframing of devolution policy: by the independent Silk Commission 
and the cross-party ‘St David’s Day process’ ahead of the Command Paper, and then by 
Whitehall departments, including of course the Wales Office.

1.2.  Challenge and opportunity

Constructing a reserved powers model for a small polity long dependent on, and 
economically and socially highly integrated with, its larger English neighbour, was always 
going to be very challenging. The more so, since the constitutional situation in what the 
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‘It is vital that we get the Welsh devolution settlement right’. In the light of a difficult 
history the Secretary of State’s words11  have special resonance. We welcome his declared 
willingness to take on board constructive criticism.12 In the light of the draft Bill, we further 
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Counsel General for Wales Theodore Huckle QC has pursued the argument that powers 
relating to ‘domestic’ matters should generally be devolved, observing that Wales, as 
compared with Scotland and Northern Ireland, is treated harshly. Much of the legal and 
administrative complexity associated with the Welsh devolutionary process ‘derives from 
its narrowness’.19

Illuminating the importance of interaction and mutual benefit, or of flexible, federal-type 
practices of ‘shared rule’ as well as ‘self-rule’20 inside the UK, the Secretary of State speaks 
of building ‘a stronger Wales within a strong and successful United Kingdom’.21 The draft 
Bill and in particular the proposed reservations invite consideration of the character and 
purposes of the UK ‘union state’ or ‘state of unions’.22 Reference is often made to three 
main aspects: ‘political union’, as with representation of all parts at the centre; ‘economic 
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There is a pressing need to upgrade the machinery of intergovernmental relations, most 
obviously with a view to securing the declared aims of cooperation, communication, and 
consultation,29 and promoting the discipline of accountability.30 Indeed, the Silk Commission 
recommended a Welsh intergovernmental committee, in part to resolve cross-border issues 
and to settle disputes at an early stage.31 In the context of UK ministers’ powers, the draft 
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Asymmetry remains a defining feature of the ‘devolution revolution’. We need only 
mention the provisions in the Scotland Bill on extensive welfare devolution, powers which, 
particularly in view of differential funding levels, have not been high on the political agenda 
in Wales hitherto.38 On the other hand, Scotland furnishes many legislative precedents or 
opportunities for read-across to Wales; and often valuably so, as will be shown in provisions 
of the draft Bill echoing recommendations from the Smith Commission39 concerning the 
constitutional architecture. Unfortunately, other major provisions of the draft Bill will be 
seen to demonstrate the risks of legal transplantation when insufficient attention is paid to 
different constitutional and political contexts. 

2.3.  Two constitutional imperatives

Two constitutional imperatives command special attention. First, effective law-making 
for Wales must be a main priority. In particular, the devolved institutions must not be 
hampered in the development and application of legislative policies otherwise within 
devolved competence. Smooth legal and administrative processes are thus required, all 
the way from rule formulation to enforcement and sanctions, not an obstacle course drawn 
from legal history. Since they provide the essential means for animating, implementing 
and upholding legislative policies on a routine basis, not least in the regulatory sphere, 
the civil law and the criminal law provide the acid test. A ‘legislature’ which is unable to 
make effective policy choices about when and how to provide for civil or criminal means of 
enforcement through its primary legislation is not worthy of the name. 

A related consideration concerns the practical difference visible across Offa’s Dyke, given 
that the sovereign Parliament will commonly be  functioning as a legislature for England. 
The tighter the legal constriction on the National Assembly in terms of effective law-
making, the more the difference between England and Wales in terms of the practical 
ability to breathe life into policies will be accentuated. From a unionist perspective, this 
may be accounted an unnecessary source of grievance.

All too easily overlooked in Cardiff, a second imperative is the need to regulate legislative 
‘overspill’ and so do well by English neighbours. Giving tangible expression to the 
principles of comity and mutual respect among the union ‘family’ of countries, a distinctive 
demography must be properly accommodated in the emergent constitutional design. 

The relevant provisions of the devolution legislation need to be properly aligned with 
those on EVEL set out in standing orders. The key democratic concern about citizens being 
affected by laws in which their representatives had no say now cuts both ways. It appears 
that if the House of Commons were dealing with provisions for England which contained 
minor or consequential provisions applying to Wales and those provisions could be shown 
to correspond to something that could be done under the general tests for Welsh devolved 
competence, then that is a matter on which Welsh MPs may have their rights curtailed 
(House of Commons Standing Order 83J(2), (3)(b) and (6)). Major complexity in a new 
model of Welsh devolution cuts against the smooth working of EVEL and may further 
hinder the work of Welsh MPs. 

38  �Silk Commission, Part 2 Report, chapter 11. See further, First Minister of Wales Carwyn Jones, Oral Evidence to the 
House of Lords Constitution Committee, 21 January 2015. 

39  �Lord Smith (Chair), Report of the Commission for further devolution of powers to the Scottish Parliament (2014).
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of transparency and accountability. In sharp contrast to the Silk Commission, there was no 
requirement for a party wielding a veto to offer any justification of their position, let alone 
explain how their aggregate preferences amounted to a basis for, in the words of the sub-
title of Powers for a Purpose, a ‘lasting devolution settlement for Wales’. Nor was there any 
subsequent attempt to work through the resulting lowest common denominator consensus 
between the parties to consider whether or not it amounted to a coherent package of 
devolution.

	 • Annexes

The main body of Powers for a Purpose is largely descriptive in character, so laying 
out the cross-party consensus position achieved in the St David’s Day process. Annex 
A of the Command Paper in turn provides a tabular overview of the Silk Commission’s 
recommendations and their fate. But also appended were three annexes of a functional 
nature, directed to the task of elaborating the legislative development in the wake of 
the cross-party political process. We understand that these other, far more consequential, 
annexes were not shared with the non-UK Government participants in the St David’s 
Day process prior to publication. Save where they flow directly, they cannot, therefore, 
be viewed as representing even a minimum cross-party consensus. Indeed, they do not 
seem to have been the subject of any pre-publication debate or deliberation beyond the 
confines of Whitehall.

Annex D of Powers for a Purpose points up the distance already travelled from the principle-
based effort of the Silk Commission to delineate a coherent and stable set of constitutional 
arrangements for Wales in the UK. Taking the form of a checklist of ‘issues to be considered 
in moving from a Conferred to a Reserved Powers Model’, it is highly London-centric. The 
role of central government policy delivery, to ensure that citizens have the same rights 
and obligations, is faithfully and properly recorded. Devolutionary concepts of subsidiarity, 
autonomy and diversity are conspicuous by their absence. Heralding the key theme with the 
draft legislation of a lack of balance, a Whitehall-based process had lurched in a Whitehall 
direction.

Annex B provided an illustrative list of ‘The Areas Where Reservations Would Be Needed’ 
(complemented in Annex C with a worked example concerning road transport). As shown 
in our first report,49 this clearly demonstrated an expansive approach to reservation-making, 
driven in part - but only in part – by the rejection in the St David’s Day process of some of 
the Silk Commission’s major recommendations for further devolution in subject-areas such 
as policing and prisons.50 Indeed, the constitutional convention of ministerial responsibility 
notwithstanding, the Secretary of State has subsequently expressed surprise at some of the 
reservations included in the draft Bill.51

Most importantly, Annex B began to lift the curtain on a set of official preoccupations destined 
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Annex B (but not the main body of Powers for a Purpose) thus spoke of reserving the sprawling 
areas of ‘civil law and procedure’ and ‘criminal law and procedure’. This is the forerunner of 
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does not provide that an Assembly Act must relate solely to a devolved matter (see section 
108), the Court clearly prioritised the workability of devolved governance in the context of 
the existing conferred powers model.60
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The burden of minimising legal divergence with a view to maintaining the ‘integrity’ of the 
single legal jurisdiction of England and Wales is put firmly on the shoulders of the small 
polity under the draft Bill.

	 • Squeeze 2: occupation of legislative space

The fact that the draft Bill would deliver additional devolved powers in certain areas must 
not be allowed to obscure the build-up of constraints on the National Assembly in the 
form of general and specific reservations. While this way of occupying legislative space 
references the move from conferred powers, especially as regards the ‘silent subjects’, 
the expansive – squeezing – potentials are well-illustrated by the collective Whitehall 
process, such that the list of reservations in the draft Bill is not as generous to the devolved 
institutions, nor as coherent and consistent, as could reasonably have been expected. 

	 • Squeeze 3: executive veto

A legislative policy of constricting the patterns of Welsh governance through multiple 
requirements of UK ministerial consent for devolved legislation reforming or steering 
public authorities in Wales evidently took the Welsh Ministers by surprise.71 Following the 
opposite direction of travel to the Silk Commission, the provision in the draft Bill again 
ranges beyond the ambit of the St David’s Day process. Nor was it sign-posted in Powers for 
a Purpose. Evidently concerned to protect reserved bodies and functions against possible 
predation by the National Assembly, the Secretary of State has called this development a 
‘red line’.72 That line, however, is not drawn clearly in the draft Bill. 

71  �Letter from the First Minister of Wales to the Secretary of State for Wales, 23 June 2015. 

72  Welsh Affairs Committee, 9 December 2015, Q307.
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Enhancements

For all the problems presented by the substance of the draft Wales Bill and the process that 
led to it, some of the provisions would clearly enhance the devolutionary arrangements. 
These benefits are far outweighed by the disadvantages and difficulties highlighted in 
other chapters, especially in terms of clarity and workability. The proposed enhancements 
will however be valuable elements of a properly constructed constitutional settlement for 
Wales, however and whenever that arises.

The enhancements come under three headings:

(1)  Devolution of additional powers of direct relevance to people’s lives

(2)  Improvements to the constitutional architecture of devolved governance 

(3)  Fiscal reform directed to greater financial accountability 

Benefits accruing under the first two headings relate directly to the St David’s Day process 
and the acceptance of some of the recommendations of the Silk Commission as well as 
the ‘read-across’ to Wales of some of the proposals of the Smith Commission in Scotland. 
Building on the Wales Act 2014, and straddling legislative and non-legislative commitments, 
the financial developments are part of a broader process of constitutional reform for Wales 
that includes the draft Bill.

4.1.  Additional powers

As outlined in the previous chapter, the Silk Commission made a number of recommendations 
concerning the devolution of more powers to Wales (or more accurately, ‘non-reservation’, 
given the chief recommendation of a reserved powers model). While almost every proposal 
for devolution in the field of policing and justice was vetoed through the St David’s Day 
process, there was unanimous support for other recommendations in areas such as 
economic development.73

In turn, the draft Bill includes clauses enacting some, though not all, of the Commission’s 
recommendations for devolution of executive powers to Welsh Ministers in the field 
of transport (port development, speed limits, bus and taxi regulation), as well as its 
recommendation that sewerage and energy planning development consents for projects 
up to 350MW should be devolved (clauses 10-15, 17-18). The St David’s Day process also 

73  �Silk Commission, Part 2 Report, recommendations 12 and 15; Powers for a Purpose, paragraphs 2.4.1., 2.5.1.

4
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achieved consensus on adopting the Smith Commission proposal that powers over onshore 
oil and gas extraction be devolved,74 and the draft Bill follows suit for Wales (clauses 8-9). 
We note that CLAC has broadly welcomed these proposed new elements of devolved 
responsibility.75 They help to give the constitutional arrangements a hard practical edge.
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Wales clearly merits equal treatment in this respect. Indeed, from a unionist perspective, 
it may be thought folly to do otherwise. Matching provision would also properly reflect 
the Silk Commission’s recommendation that ‘it should be recognised that the National 
Assembly is permanent, so long as that is the will of the majority of the people of Wales’.
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system, this requirement of a supermajority for major changes to the size and shape of the 
National Assembly is in our view proportionate. It provides an important safeguard against 
partisan changes to the electoral system.89

The arrangements in the draft Bill would enable an open debate in Wales about increasing 
the size of the National Assembly with a view to better scrutiny. Again, this was recommendedin Wales about increasing 
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Key aspects of tax devolution remain unaddressed, however.97 Details of the ‘funding floor’ 
remain vague.  So is the way the block grant will be reduced to allow for tax devolution (an issue 
still unresolved for Scotland, despite several years of public debate and intergovernmental 
discussion).  The UK and Welsh Governments will need to work closely together to ensure 
that the mechanism by which the ‘floor’ is implemented is both transparent and mutually 
acceptable, requiring both closer and more effective intergovernmental co-ordination and 
a role for the National Assembly to ensure democratic accountability.  Such a role will need 
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and then in a trio of general – legal system – restrictions on the local legislative space 
(Schedule 2 inserting new Schedule 7B paragraphs 2, 3 and 4). These deal successively 
with modifications of ‘the law on reserved matters’, which extends to any non-statutory rule 
of law the subject-matter of which is a reserved matter; modifications to the ‘private law’, 
expansively defined in terms of contract, tort, property, trusts, etc.;  and  modifications to 
the ‘criminal law and civil sanctions’. 

In contrast, provision may be within devolved competence under the current system of 
conferred powers if it provides for the enforcement of National Assembly legislation, or is 
otherwise appropriate for making National Assembly legislation effective, or is otherwise 
incidental to, or consequential on, such provision (Government of Wales Act 2006 section 
108(5)). Previous policy-makers evidently prioritised the importance of implementation. 

The new general restrictions in the draft Bill must be viewed in the light of the general 
reservation of the ‘Single legal jurisdiction of England and Wales and tribunals’ (Schedule 
1 inserting new Schedule 7A Part 1 paragraph 6). Though there are certain exceptions, 
most obviously tribunals which operate wholly within devolved competence, the general 
reservation is strongly worded, with ‘courts and tribunals (including, in particular, their 
jurisdiction)’ reserved. This general reservation is followed by a cluster of specific but widely-
drawn reservations such as ‘family law’, ‘arbitration’, ‘legal aid’ and ‘the legal profession 
and legal services’ (see Chapter 7). 

5.2.  ‘Necessity’?

The concept of necessity-testing in the draft Bill represents a failure of comparative legal 
method.  Transplanting provision from one constitutional setting to a qualitatively different 
one is famously seen as a recipe for unfortunate and/or unseen side-effects.107 ‘Necessity’ 
has been lifted from a provision allowing the Scottish Parliament to modify the law on 
reserved matters only in consequential or incidental ways, and where ‘necessary’ (SA 1998 
Schedule 4 paragraph 3).108 Given however that Scots private law and criminal law are not 
reserved matters, and that the Scottish Parliament may amend only the law of Scotland 
(SA 1998 section 29(2)(a)), the scope of application there is narrow. The very different and 
wider context in which necessity-testing is envisaged for Wales puts much more weight on 
the tests and means they will be much more often in play. The repeated use of ‘necessity’ 
in the draft Bill cannot be justified by reference to Scotland. 

The use of necessity-testing in the draft Bill jars with basic constitutional principle. 
Parliamentarians will wish to reflect on which branch of government should have the final word 
on ‘necessity’ in legislation not involving the Convention rights or EU law: the democratically 
elected representatives of the people – as with legislation for England – or the judges. To 
restrict the choice of National Assembly members in matters likely to form parts of a great 
many Assembly Acts may be said to undercut their role as primary legislators, and to deny 
the institution – now to be made permanent – proper esteem in ‘the union of the nations of 
Wales and England’. Nor does imposing on the judiciary such an institutionally challenging 
and intrinsically political task appear sound constitutional policy. 

107  �Sir O Kahn-Freund, ‘On Uses and Misuses of Comparative Law’ (1974) 37 MLR 1.

108  CLAC, Report on draft Wales Bill, paragraph 80.
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5.3. No quick-fix
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Territory and jurisdiction

Establishing a properly constituted model of reserved powers for Wales requires a different 
way forward in terms of territory and jurisdiction. Building on our first report, this Chapter 
outlines two possible approaches. The first involves territorial rules for applying Welsh law 
but within the single legal jurisdiction of England and Wales. The second one, which has 
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distinct Welsh courts’ whose jurisdiction essentially correlates with the extent of the laws 
of that jurisdiction; and ‘a body of distinctively Welsh law’ that includes National Assembly 
legislation, Acts of the UK Parliament intended to apply in Wales and dealing with devolved 
or non-devolved matters, and the shared heritage of principles and doctrine from the 
common law jurisdiction of England and Wales.116 

This Report does not pursue the idea of a separate legal jurisdiction for Wales akin to 
that of Scotland or Northern Ireland. As illustrated below, in addition to the recognition 
of England and Wales as distinct legal territories and of the law of England and the law 
of Wales as legally distinct, this would mean establishing for Wales a separate system for 
the administration of justice, with separate institutions, a separate judiciary and separate 
professions, and with associated devolved legislative and executive responsibilities.  

BOX 1: Model of a separate jurisdiction

Wales would have its own Court of Appeal, High Court, Crown, County and Family 
Courts, and Magistrates Courts. These courts would have exclusive jurisdiction over 
the law in Wales, with the UK Supreme Court as the final court of appeal. The National 
Assembly would have power to reform, restructure or abolish courts. Judges and 
magistrates in Wales would be appointed by or on the advice of the Welsh Ministers, 
and would only sit in Wales. A separate court service for Wales would be funded 
from the Welsh Government’s budget and legal aid would also be devolved. Wales 
would have a separate prosecution authority. Wider responsibilities in relation to the 
administration of justice, as regards prisons or offender management for example, 
might also be included.
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ten years of the case for devolving legislative responsibility along the lines set out in Box 
1,120 but there was no consensus for this in the St David’s Day process.121 

The two approaches discussed below are more modest. In particular, in terms of a distinct 
but not separate jurisdiction we deal with law-making and the courts structure, and not 
broader responsibilities in relation to the administration of justice such as legal aid, 
probation and youth justice. Devolution of these other matters is once again redolent 
of the different model (illustrated in Box 1) of a separate jurisdiction and was not taken 
forward in the St David’s Day process. 

Although designed in their different ways to grease the wheels of a reserved powers 
model of devolution, the alternative approaches of territorial rules and distinct but not 
separate jurisdiction were overlooked in the process of policy development leading to the 
draft Bill. With the focus firmly on the advantages and disadvantages of a fully separate 
legal jurisdiction, the Silk Commission did not expressly consider them.122 Hence neither 
approach featured in the St David’s Day process. In contrast, the appearance of the draft 
Bill has provoked a groundswell of support in the devolved institutions for, in the words of 
the Welsh Government, the establishment of ‘a Welsh legal jurisdiction that is distinct, but 
not separate, from that of England’.123

6.2.  Territorial rules 

An approach based on ‘territorial rules’ essentially means sharper definition of the extent of 
the applicability of Welsh legislation inside the common legal jurisdiction of England and 
Wales. Functionally-speaking, this more ad hoc set of options is closely informed by the 
constitutional imperative of regulating legislative overspill. As such, it would sit comfortably 
with EVEL. But it also opens up the possibility of revisiting the general restrictions on the 
National Assembly envisaged in the draft Bill. The working assumption is that Westminster 
and Whitehall may take a more relaxed view of Welsh legal difference if legislative overspill 
is tightly regulated. 

In other words, once there was a satisfactory and precise territorial demarcation for the 
operation of laws made in Wales, it might be possible to have a more liberal approach 
to when devolved legislation could amend private law and criminal law. This though is 
subject to further explanation from the UK Government of precisely what interests, in terms 
of the ‘integrity’ of the common legal system and otherwise, the general restrictions in 
the draft Bill have been designed to protect. The necessity test for amending the law 
on reserved matters could be retained simply to perform the limited function it does for 
Scotland (Chapter 5). 

	 • Method 1

There are two methods by which this approach might be delivered. The first is to define in 
the devolution legislation, more precisely but in a general way, the types of cases with a 

120  Silk Commission, Part 2 Report, recommendation 28.

121  Powers for a Purpose, Annex A.

122  �For the origin of the idea of a distinct but not separate legal jurisdiction for Wales, see A Trench, Memorandum to the 
Commission on Devolution in Wales (Cardiff, 2013).

123  �Welsh Government, supplementary evidence to CLAC, 26 November 2015, paragraph 12. See further, CLAC, Report 
on draft Wales Bill, paragraphs 72-75; National Assembly Presiding Officer, letter to the Secretary of State for Wales, 8 
December 2015; and National Assembly of Wales Record of Proceedings 13 January 2015.
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connection to places in England or otherwise outside Wales on which it would be beyond 
the competence of the National Assembly to legislate without input from the local elected 
representatives.
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There are various ways in which this set of rules could be formulated with a view to a proper 
balance being struck at the judicial stage between the needs of the devolved legislature and 
the interests of those intended to be protected by the limitations on devolved competence. 
Set out below, the draft clause suggested in our earlier report is just one possibility. For 
example, the ‘tie-break’ might instead be set in favour of the National Assembly in view of 
the risk of judicial ‘strike-down’ of devolved legislation on grounds of vires. 

(1) This section has effect where in any proceedings – 

(a) �any matter would (but for this section) fall to be determined in accordance with the 
provisions of Welsh legislation, 

(b) �the facts to which that matter relates have connections with England that are no 
less significant than [their] [the] connections with Wales [by reference to which the 
provisions of the Welsh legislation apply], and 

(c) �that matter would be determined differently if the provisions of Welsh legislation 
were to be disregarded. 

(2) �Where this section has effect, the provisions of the Welsh legislation that would 
apply are to be disregarded except to the extent that Her Majesty has by Order 
in Council designated those provisions as provisions that it would appropriate to 
apply in cases with a significant connection with England.

(3) �No recommendation is to be made to Her Majesty in Council to make an Order 
in Council under this section unless a draft of the statutory instrument containing 
the Order has been laid before Parliament and approved by a resolution of each 
House. 

(4) In this section ‘Welsh legislation’ means— 

(a) an Act of the National Assembly for Wales;

(b) a Measure of that Assembly, or

(c) �an instrument made under an Act or Measure of that Assembly or any instrument 
made by the National Assembly for Wales and contained in a statutory instrument.

A choice of law method of this type would be compatible with a purpose-based flexibility 
for the National Assembly to legislate beyond Wales, but would provide what would 
probably need to be only a backstop against any inappropriate effects of the use of that 
flexibility. A solely court-centred approach would risk engendering uncertainty, including 
for the policy-makers, and satellite litigation. Order-making powers, as proposed in the 
illustrative draft clause, could be relied on in practice for situations where, in the context of 
a long and porous border, there was a significant policy need to facilitate Welsh legislation 
which has spill-over effects. Accordingly, devolved legislation that covered cases that might 
have relevant connections with places outside Wales would not necessarily be beyond 
competence, but it would be subject to the choice of law clause unless and until specific 
provision was made for extra-territorial effect. So, in the interim, the case would only be 
decided in accordance with Welsh law, and enforced as such, if the facts had their closest 
connection with Wales.
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BOX 2: A distinct but not separate jurisdiction – three models

Model 1: Separate courts and separate bodies of law 

England and Wales would each have their own Court of Appeal and High Court (or 
as a variant separate High Courts only). The English courts would have exclusive 
jurisdiction over England-only law and the Welsh courts over Wales-only law. A 
common judiciary and legal professions would serve both countries. 

The law common to both countries would, on a determined date, become two initially 
identical but distinct bodies of law, merging with the England-only and Wales-only 
bodies of law to become respectively the law of England and the law of Wales. The 
existence of a common judiciary coupled with the role of the UK Supreme Court would 
militate against undue divergence. Technically, issues of one country’s law arising 
in the other country would be a matter of ‘foreign law’ requiring determination in 
accordance with rules of private international law. Inconvenience could be minimised 
by specific rules for the two countries’ legal relations, as with judicial notice of laws 
and mutual binding authority of appeal court judgments

Model 2: Separate courts and distinct bodies of law 

Formal institutional arrangements would be reconfigured as in Model 1, but the 
law common to both countries would remain a body of law over which both sets 
of courts would have concurrent jurisdiction. The risk of undue divergence would 
therefore be avoided, and there would be no problems regarding judicial notice or 
binding precedent with regard to this body of law. Only England-only and Wales-only 
law would constitute ‘foreign law’ in the other country and hence the need to apply 
conflicts of law rules would be correspondingly limited.  

Model 3: Distinct courts and distinct bodies of law

England and Wales would have separate chambers within the existing structure of 
the Senior Courts of England and Wales, each with its own Court of Appeal and High 
Court. The English chamber would have exclusive jurisdiction over England-only law 
and the Welsh chamber over Wales-only law, and with corresponding powers to refer 
points of law. Both chambers would deal with issues arising under the law common to 
both countries, but the Welsh chamber would handle any cases requiring evidence to 
be taken or argument to be advanced in the Welsh language. A common judiciary and 
legal professions would serve both countries, but judges would have to be ‘ticketed’ 
to hear cases in the respective chambers. 

	 • Welsh Government suggestions 

On 26 November 2015, the Welsh Government published proposals for a Welsh legal 
jurisdiction ‘run by the Ministry of Justice with the same judiciary and administrative 
system, buildings, etc. as now’.128 Explicitly driven by concern about the ‘row back’ on 
National Assembly powers associated with the general restrictions in the draft Bill,129 their 
suggested scheme is in fact a version of our Model 2. Set out in full in Annex C, their 

128  Welsh Government, supplementary evidence to CLAC, 26 November 2015, paragraph 12.

129  Ibid, paragraph 5.
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illustrative draft clauses thus deal successively with (a) establishment of the new legal 
jurisdictions of England and of Wales; (b) territorial and joint allocation of the law extending 
to England and Wales; (c) formal division of the Senior Courts system and (d) sharing of 
judicial expertise; (e) division of judicial business; as well as (f) transitional matters.

Several elements of the Welsh Government’s approach are worth highlighting. The first is 
the hallmark of Model 2:  a common legal area for England and Wales and – in view of the 
twin legislative motors of divergence – distinct legal areas for both countries. Confusingly 
perhaps, the words ‘extends’ and ‘extend’ thus convey different things in the following 
piece of drafting: 

The law extending to England and Wales

(1) All of the law that extends to England and Wales—

(a) except in so far as it applies only in relation to Wales, is to extend to England, and

(b) except in so far as it applies only in relation to England, is to extend to Wales…

A second illustrative provision further illustrates the substantial differences between a fully 
separate jurisdiction and a distinct but not separate one. While there is formal division of 
the senior court architecture, a joint judiciary remains in place as part of the ‘glue’ of a re-
invented ‘union of the nations of Wales and England’. A strong guarantee of consistency 
in common law and equity is thus provided (but without the deadening effects for the 
devolved institutions of ‘leeway and lock’). The ‘Senior Courts of England’ and the ‘Senior 
Courts of Wales’ would be established, whereupon: 

The judiciary and court officers
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The Welsh Ministers stress that this is work in progress.130 Their illustrative drafting clearly 
requires further consideration and other important matters would also need to be addressed 
in the legislation. For example, in contrast to our earlier discussion of ‘territorial rules’, the 
Welsh Government’s suggested draft clause on division of business does not tackle the 
critical question of what in practice ‘relating to England’ and  ‘relating to Wales’ denotes. In 
a different vein, provision confirming that, notwithstanding the division of jurisdiction and 
court business, all barristers and solicitors in England and Wales have equivalent rights to 
practise and of audience to those presently enjoyed, may be thought appropriate. 

As our earlier report highlighted,131 it would be possible to have as restrictions or reservations 
on devolved competence certain ‘red-line’ provisions or areas of the criminal law. This form 
of targeted approach to boundary-drawing might help allay fears about a loss of ‘integrity’ 
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Reservations 

The draft Wales Bill contains a complex set of specific as well as general reservations; 
that is, matters ‘relating to’ which the National Assembly will not have power to legislate 
(subject to exceptions).  The list is some 34 pages long and contains 220 separate entries 
(Schedule 1 setting out new Schedule 7A to the 2006 Act).

In the current context, ‘relates to’ is an established legal concept. This is partly thanks 
to the use of similar phrasing and legal concepts in the draft Wales Bill to those in the 
Scotland Act 1998, and partly thanks to the devolution jurisprudence of the UK Supreme 
Court,133 and particularly the Scottish case of 
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Unfortunately, with no general attempt at principled rationalisation in Whitehall, there is 
substantial ‘reservation creep’. Some reservations are hard if not impossible to square with 
the Minister’s stated policy aims. Others may proceed from a clear policy rationale but 
range too widely, and perhaps strikingly so when compared with parallel provision in the 
Scotland Act 1998. Others again may lock up together in convoluted fashion. The result 
is a legal definition of reserved matters that begrudges devolved power and would in 
practice create very substantial constraints on what the National Assembly and the Welsh 
Government could do. 

Complexityis piled on complexity. The task of determining what exactly is within devolved 
legislative competence and what is outside it would thus be made all the more challenging 
and wearing for the policy makers and those they serve. The issue is not simply how many 
reservations there are or how long the list of reserved matters is. Reflecting in large measure 
the one-sided nature of ‘trawling’ and ‘flipping’ in Whitehall, the problems are more deep-
seated. 

The scale of the difficulty will reflect the impact of the matters specifically reserved to 
Westminster. Thus the key question is how policy-making and legislation in the devolved 
institutions will be affected in practice. This depends on how the reserved and restricted 
matters interact with devolved functions. The deeper the interconnections between 
reserved/restricted and devolved matters, the greater the impact is liable to be.135  

Following criticism in the wake of publication of the draft Bill, the Secretary of State has 
indicated that the list of reservations is too long and is open to review.136  This development 
is welcome. To assist his reconsideration, this Chapter seeks to classify and assess illustrative 
groups of reservations by reference to the official policy aims of the legislation and through 
comparison with Scotland, and to exemplify the need for reduction. Our aim is to provide 
a pathway to a properly justified and constitutionally appropriate list of reservations. 

We are of course mindful of the veto in the St David’s Day process on pursuing further 
devolution in key areas such as policing and prisons (Chapter 3). There is still however 
important work to do in cleaning up the list of reservations in accordance with the principles 
of clarity and workability, and coherence and subsidiarity, not least with a view to having a 
clearer division of functions between  Cardiff and London and so sharper lines of legal and 
political responsibility. We envisage this exercise going hand in hand with the jurisdictional/
territorial reform presaged in Chapter 6, and hence enhanced effectiveness and clearer 
delineation.

7.2.  Policy tools

Whether or not a function or subject-matter should be reserved may not be a straightforward 
question. Attention needs to be given both to the policy justification and the impact of 
reserving a specific item, as well as to the overall shape of the package of reservations 
in constitutional terms. The draft Bill itself presents a continuum: all the way from ‘core’ 
reservations of items of compelling UK governmental interest to the constitutionally 
inexplicable. 

135  �See further in this regard, Theodore Huckle QC, ‘”Fixes, Fudges and Falling Short”? The Need for a Coherent and 
Lasting Devolution Settlement for Wales’. 

136  CLAC, Report on draft Wales Bill, paragraph 116.
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obviously through the St David’s Day process, not to devolve them to Wales. The exemplar 
of course is the decision not to devolve policing and criminal justice. However much one 
may regret that choice, a choice has been made and it is appropriate for the draft Bill to 
implement it.  

A political decision to reserve a matter may though have wider undesirable results. For 
example, the drafting of the reservations often appears to go beyond what is needed to 
achieve the policy goal of reserving policing and criminal justice matters. Reservations of 
the prevention, detection and investigation of crime (reservation 38) at least in so far as it 
relates to police investigation etc., the maintenance of public order (reservation 39), and 
Police and Crime Commissioners (reservation 41, and their elections), may follow logically 
from that choice.  So may reservations of compensation for victims of crime (reservation 
190), compensation for miscarriages of justice (reservation 191) and offender management 
generally (reservation 192), although there are complex issues where offender management 
and devolved public services interact. In a number of cases, however, the rationale for the 
reservation may be because of a perceived relation to policing and criminal justice. Further 
justification of the reservation is therefore necessary. This may be said to apply to the 
following reservations: 

36	 Covert surveillance by persons exercising public functions

37	 Use of surveillance systems

42	� The subject-matter of Parts 1 to 6 of the Anti-social Behaviour, Crime and Policing 
Act 2014

43	 Dangerous dogs and dogs out of control

44	 The subject-matter of the Modern Slavery Act 2015

47	 Criminal records, including disclosure and barring

49	 The subject-matter of the Poisons Act 1972

50	 Knives (defined to include knife blades and razor blades, axes and swords) 

5	 Hunting with dogs

157	 Abortion

As noted in Chapter 6, a similar situation arises in the light of the policy of protecting 
the ‘integrity’ of the unified legal system of England Wales. This appears to necessitate a 
number of specific reservations:

141	 Child support maintenance

179	 The legal profession and legal services

180	 Claims management services

181	 Legal aid

182	 Coroners (including their appointment and remuneration)

184 	Arbitration

185	 The subject-matter of the Mental Capacity Act 2005

193	 Family law
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197	� The subject-matter of (a) the Land Charges Act 1972, (b) the Land Registration Act 
2002, and (c) Part 1 of the Commonhold and Leasehold Reform Act 2002

214	 Intercountry adoption

215	� Functions of “the Central Authority” under the Hague Convention on Protection of 
Children and Co-operation in respect of Intercountry Adoption

Again, some ‘specific reservations’ are less specific than others. As set out below, ‘family 
law’ exemplifies a need with sprawling subjects to drill down to the different policy 
justifications. 

BOX 1: ‘Family Law’

Family law is to be reserved, with ‘Adoption agencies and their functions’ an exception. 
And while the courts are to be reserved, ‘the provision of advisory and support services 
in respect of family proceedings in which the welfare of children ordinarily resident in 
Wales is or may be in question’ is not. This appears to be an attempt to restate the 
current legal position without any re-examination of whether that is appropriate given 
the other devolved functions of the National Assembly and Welsh Government.  

The difficulty partly arises because of the imprecision of the term ‘family law’.  Family 
law may be a subject for legal textbooks, and certain matters clearly come within the 
present jurisdiction of the Family Courts, but the boundary of family law is not clear. 
For example, the Children and Families Act 2014, which made provision for some 
matters in England that are regarded as devolved already to Wales, is regarded by 
the Ministry of Justice as ‘family law’.  

In any case, the draft Bill is not a straightforward restatement of the current position. 
Under the Government of Wales Act 2006, ‘Social welfare’ and the ‘Protection and 
welfare of children (including adoption and fostering)’ are conferred matters, with 
an exception for ‘Family law and proceedings’ that itself excludes welfare advice 
to courts, representation and provision of information, advice and other support to 
children ordinarily resident in Wales and their families, and Welsh family proceedings 
officers. The proposed new powers to legislate on advice generally (not restricted 
to welfare advice) are arguably wider than the present powers, but without making 
‘the protection and welfare of children’ an exemption, there may be doubt over the 
extent of the National Assembly’s powers to legislate about, for example, looked-
after children in Wales let alone the circumstances in which children might be taken 
into care. 

There may be a good case for preserving a common system in England and Wales 
for some aspects of family law particularly relating to private matters rather than 
those where social services agencies are involved.  The case needs to be made 
however: these are devolved matters in Scotland and Northern Ireland, with voluntary 
arrangements ensuring extensive co-operation with England and Wales.The scope 
of this proposed reservation could potentially catch areas of law where the National 
Assembly either already has competence or for which there are no good reasons 
under our criteria (see paragraph 7.2.) for it to be denied competence.
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BOX 2:
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3.  �Control of land and non-energy natural resources: extending to aspects of regulating 
water and sewerage, and likewise ports, and constraints on deep sea mining  

4.  �Skills training: despite this being a major area where the National Assembly and Welsh 
Government are expected to re-shape an under-performing Welsh economy.  

7.4  Justification and scrutiny

The detailed and complicated listing of reservations in the draft Bill is a matter of serious 
constitutional concern. On occasion, it even suggests an unwillingness to take Wales 
seriously. The problems do not relate simply or solely to the political choices that underlie 
the drafting of particular reservations.  The problems also arise because of the inclusion 
of reservations that have not been the subject of wider political debate, whether they 
reflect existing non-devolved matters or a one-sided bureaucratic process within Whitehall 
(Chapter 3).  The list certainly does not reflect the hope that the Silk Commission expressed 
that the move to reserved powers would be an opportunity to rewrite the settlement to 
remove the defects of haste and inconsistency that have so far marred legislative devolution 
in Wales.138  

Detailed reservations that impact on local matters, even if they maintain a shared England 
and Wales approach, will not be conducive to good constitutional or political relations 
between the Welsh and UK Governments or between the National Assembly and 
Westminster. From the standpoint of civil society, keen to see responsive and accessible 
governance in accordance with the principle of subsidiarity, such reservations may well 
appear anomalous. Even if the intricacy of many of the reservations and the impact a 
particular reservation has on functions which more generally are considered to be devolved 
does not inhibit policy making, it will have a substantial deleterious effect.  It is liable to 
generate unnecessary acrimony and blame-shifting between Cardiff and London, and it will 
necessarily require the courts to take a prominent role in the working of Welsh devolution 
at the expense of elected law-makers. From the standpoint of both good governance and 
the Union, this too is unwelcome. 

We cannot over-emphasise the need for principled justification and scrutiny. Some of the 
reservations clearly are needed; some appear marginal and demand close testing; and some 
are clearly not required, and should not happen, in view of the UK Government’s policy 
commitments. A streamlined approach would both simplify the devolution settlement for 
Wales and improve its robustness.

138  Silk Commission, Part 1 Report, paragraph 4.5.7.
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UK ministerial consents

The question of legislative powers for Wales should not obscure the important and related 
issues of the scope of ministerial – executive – powers – and their division between UK and 
Welsh Ministers. In this Chapter we focus on the vexed question of UK ministerial or Crown 
consents for devolved legislation reworking the role and functions of public authorities, which 
was earlier identified as the third main kind of squeeze on the devolved institutions in the 
draft Bill. Once again, an alternative – transparent and streamlined – approach is advocated.

8.1.  Constitution, law and practice

Although the topic may sound dry and technical, it is one of major constitutional, legal 
and practical concern. The requirement for UK ministerial consent conjures the prospect 
of democratically legitimated Welsh legislative policy being overridden from elsewhere 
by executive power. Expansion of what is effectively a veto power, and hence greater 
dependency of the devolved institutions, would also sit oddly with the provision elsewhere 
in the draft Bill recognising that the National Assembly is a permanent legislative body (see 
Chapter 4). From the standpoint of the Union, the evident propensity for friction between 
the two centres of democratic authority is particularly concerning; and the more so, in view 
of the dual nature of UK and/or English ministerial responsibilities in London. A prudent 
approach to the use of Crown consents is called for.  

The UK Government’s policy of constricting devolved legislative power to change the functions 
of public bodies must be viewed against the general backdrop of UK governance and 
institutional development. This is the realm not only of institutions such as local government 
and the police, but also, especially from the 1980s on, of a raft of ‘arm’s length’ or independent 
and specialist bodies commonly exercising executive and/or regulatory functions of day-to-
day significance for citizens.139 The legacy is of typically ad hoc or piecemeal development 
- such agencies may, on the one hand, work on various territorial bases (most obviously, UK, 
GB, and England and Wales); and, on the other, operate solely or primarily within areas of 
devolved or non-devolved competence, or otherwise range across. 

From time to time, the devolved institutions will naturally wish to rework the functions of 
existing public bodies as part of policy development, not least in order to promote efficient 
and effective methods of implementation and/or ‘joined-up’ governance in cross-cutting 
policy fields. Conversely, UK ministers may have good reasons based on collective and/or 
uniform interest for protecting particular bodies from such a unilateral change of function, 
most obviously in ‘core areas’ where powers are reserved (Chapter 7).

139  �M Flinders, Delegated Governance and the British State: Walking without Order (OUP, 2008). 

8
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provision has featured prominently in the claims and counter-claims of the two sets of 
government lawyers about the size of the catch of existing Assembly Acts in the draft Bill 
(Chapter 3). Legal uncertainty is effectively piled on legal uncertainty. 

Extra grit in the political and administrative system is a concern. Whereas the UK 
Government promises a speedy process, the Welsh Government points up past delays 
in giving Crown consent.146 Certainly the experience with legislative competence orders 
in an earlier phase of Welsh devolution does not bode well.147 The UK Government has 
also declared a readiness to adopt a policy of presuming that Crown consent should be 
granted in all cases.148 Yet the House of Lords Constitution Committee has repeatedly 
warned against this way of proceeding.149 Ministerial assurance is not a substitute for clear 
provision on the face of a Bill. Policies change; governments come and go.

8.3.  Transparency and streamlining

It is worth taking a step back to consider what kinds of tension may arise between the 
devolved institutions and the UK Government, where provisions for UK ministerial consent 
might play a part.  Often these will focus on an executive or advisory agency or body and 
arise over: 

•  �Direct or indirect resource implications – changed financial requirements, liabilities 
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Yet the UK Government also has a legitimate concern that the operations of bodies in which 
it has substantial, possibly overwhelming, interest and responsibility should not be altered 
without its agreement. The position may be reminiscent of the ‘new burdens’ procedures 
which operate within the UK Government, that if one Department proposes a policy 
which will carry costs to another, or to English local authorities, it should be responsible 
for securing the necessary resources within Spending Reviews.151 The Secretary of State 
has further argued152 that the requirement of UK ministerial consent to National Assembly 
legislation which impinges on reserved bodies or matters is the natural reciprocal of the 
convention (included in the draft Bill) that the UK Parliament will not normally legislate on 
devolved matters unless the National Assembly has given legislative consent. 

All the more reason to ensure that what the Secretary of State calls a ‘red line’ is clearly 
and equitably drawn. Public authorities in particular need to know where they stand. In 
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Where Crown consent is seen to be a necessary safeguard for the public interest, the further 
question arises of whether the legislation should seek to regulate the process. It would be 
appropriate to incorporate a presumption of consent in the statute, with consent being 
treated as granted in default of reasoned objections being stated within reasonably short 
fixed periods.  Such procedural requirements would operate to overcome the impediment 
to rapid and responsive making and implementation of policy and law that is a significant 
cost of the consent regime. 

In addition, clear timetables for decision-making must be established in the public 
documentation of intergovernmental relations, better to underpin ministerial accountability, 
and it will again be important to ensure proper political and administrative procedures for 
dispute resolution in this sensitive constitutional area. Constructive engagement between 
the two governments of Wales, to achieve better governance overall, must rest on a more 
equitable balance of negotiating strength than is envisaged in the draft Bill.
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Conclusion

The draft Wales Bill does not do what was promised. All too often, the Secretary of State’s 
fine policy objectives of a stronger, clearer, fairer and more robust devolution settlement 
are frustrated by provision that is constricting, clunky, inequitable and constitutionally 
short-sighted. At the heart of the difficulty is the triple squeeze on the devolved institutions 
of intrusive general restriction, over-occupation of legislative space, and blurry forms of 
executive veto. It does not have to be like this. 

Process matters. The Silk Commission had set the scene with principled guidance that 
recognised the twin demands of ample legislative space for the National Assembly and 
proper protection of UK-level powers and functions, as well as the benefit for the people 
they serve of the two governments of Wales working together on the basis of mutual 
respect. Of course that Commission could not and did not provide all the answers. All the 
more unfortunate then that conditions have been ripe, first, with the opaque and veto-
based St David’s Day process, for incoherence and inconsistency; and second, with the 
opaque, aloof and mechanical Whitehall process, for lack of balance and more incoherence 
and inconsistency. Yes, the draft Bill would enhance the Welsh devolution settlement in 
some valuable ways; and yes, the so-called ‘silent subjects’ constitute (in the light of the 
Agricultural Wages case) a significant constitutional issue waiting to be tackled. But the 
ways and means of producing the draft Bill leave a lot to be desired; not least in view of the 
apparent consensus in Wales in favour of a reserved powers model of devolution. 

9.1.  Reconstruction 

Assigning the National Assembly a modicum of legislative space (‘leeway’), bounded by 
general legal restriction especially as regards private law and criminal law (‘lock’), reflects 
a narrow, backward-looking view of the ‘integrity’ of the England and Wales legal system. 
This approach to the internal design of the reserved powers model is fundamentally flawed 
and self-defeating, whether statutorily expressed in terms of necessity-testing or otherwise. 
It invites constitutional and political difficulty because the seeming desire to protect every 
feature of a unified legal system generates provision that cuts deeply into the policy-making 
and legislative capabilities of the devolved institutions. It invites constitutional and legal 
difficulty because of the fresh uncertainties produced and the awkward demands placed 
on the judiciary. 

The draft Bill is incomplete. A conferred powers model of devolution can fit inside the 
unified legal system of England and Wales in its present form, but a properly constituted 
model of reserved powers will not. The legislative architects must come to terms with the 
changed – and changing – realities of Welsh devolution. Alternative approaches based on 

9
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territorial rules and a distinct but not separate jurisdiction for Wales offer ways of providing 
a designated legal space in which the new polity can continue to grow, of regulating 
legislative overspill, and of maintaining a shared common law heritage with England, while 
avoiding the evident depredation of ‘leeway and lock’. A separate jurisdiction that entails 
wide-ranging devolution of the administration of justice would be neither ruled in nor 
ruled out for the future. Completing the task clearly demands proper engagement with a 
range of stakeholders, including the legal professions. The judges have a key contribution 
to make in the shaping of new structures and procedures sensitive to the cross-border 
demands of justice and legal business. 

The list of reservations in the draft Bill reflects the lack of a coherent overall approach 
in Whitehall. Securing to the UK-level policy areas for which UK ministers would and 
should always be held accountable is an essential element in the devolutionary design. 
Unfortunately however, in the light of the multiple demands of individual Whitehall 
departments and subsequent lack of principled rationalisation, this rightful core has been 
overlaid with untested and uneven layers of specific reservation. Some of the reservations 
appear inexplicable in the light of the Minister’s stated policy aims; others appear gold-
plated. Simply jettisoning the stranger ones will not suffice. The listing as a whole must be 
suitably navigable. In the cause of clarity and workability, a strong dose of the constitutional 
disciplines of reasoned justification, public debate and legislative scrutiny is in order to 
combat ‘reservation creep’.

Just as it is important to bring clarity to the issue of the ‘silent subjects’, so it is important 
to bring clarity to the issue of UK ministerial consents. This the draft Bill does not do: 
quite the reverse. Notwithstanding the constitutional sensitivity of central executive power 
overarching devolved legislative competence, the draft legislation would impose an 
additional set of constraints on the National Assembly that is novel in form and highly 
convoluted. The proper way to draw a ‘red line’ securing the position of UK-level public 
authorities against material changes wrought by the devolved institutions is to specify on 
the face of the legislation the bodies and functions protected by requirements of Crown 
consent. This will allow the provision to be streamlined and rationalised, and provide clarity 
for the many public authorities and other stakeholders involved in the governance of 
Wales. For those ministerial consents that are required, there must be a clear timetable for 
decision-making established in the public documentation of intergovernmental relations, 
so buttressing the constitutional discipline of ministerial accountability. 

9.2.  Next steps

The Secretary of State correctly stresses that the draft Bill is a first step in the formal legislative 
process, but even so there is a pervasive sense of rush, seemingly with a view to introducing 
a Wales Bill into the House of Commons ahead of the May 2015 general election to the 
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and detailed content of a Wales Bill is not too much to ask. CLAC’s report on the draft Bill 
spoke of legislation made for Wales rather than with Wales.154 Least of all should it be 
legislation done to Wales. 

As matters stand, we could not recommend that the National Assembly consent to the 
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Annexes

Annex A: Section 108 of the Government of Wales Act 2006 

108 Legislative competence
(1) �Subject to the provisions of this Part, an Act of the Assembly may make any provision 

that could be made by an Act of Parliament. 

(2) �An Act of the Assembly is not law so far as any provision of the Act is outside the 
Assembly’s legislative competence. 

(3) �A provision of an Act of the Assembly is within the Assembly’s legislative competence 
only if it falls within subsection (4) or (5). 

(4) �A provision of an Act of the Assembly falls within this subsection if— 

	 (a)	� it relates to one or more of the subjects listed under any of the headings in Part 1 
of Schedule 7 and does not fall within any of the exceptions specified in that Part of 
that Schedule (whether or not under that heading or any of those headings), and 

	 (b)	� it neither applies otherwise than in relation to Wales nor confers, imposes, modifies 
or removes (or gives power to confer, impose, modify or remove) functions 
exercisable otherwise than in relation to Wales. 

(5) A provision of an Act of the Assembly falls within this subsection if— 

	 (a)	� it provides for the enforcement of a provision (of that or any other Act of the 
Assembly) which falls within subsection (4) or a provision of an Assembly Measure 
or it is otherwise appropriate for making such a provision effective, or 

	 (b)	 it is otherwise incidental to, or consequential on, such a provision. 

(6) �But a provision which falls within subsection (4) or (5) is outside the Assembly’s legislative 
competence if— 

	 (a)	� it breaches any of the restrictions in Part 2 of Schedule 7, having regard to any 
exception in Part 3 of that Schedule from those restrictions, 

	 (b)	 it extends otherwise than only to England and Wales, or 

	 (c)	 it is incompatible with the Convention rights or with Community law. 

(7) �For the purposes of this section the question whether a provision of an Act of the 
Assembly relates to one or more of the subjects listed in Part 1 of Schedule 7 (or falls 
within any of the exceptions specified in that Part of that Schedule) is to be determined 
by reference to the purpose of the provision, having regard (among other things) to its 
effect in all the circumstances.
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3 Legislative competence 
(1) �For section 108 of the Government of Wales Act 2006 (legislative competence) 

substitute— 

	 “108A Legislative competence 
	 (1) �An Act of the Assembly is not law so far as any provision of the Act is outside the 

Assembly’s legislative competence.

	 (2) �A provision is outside that competence so far as any of the following paragraphs 
apply—

		  (a) it extends otherwise than only to England and Wales, 

		  (b) �it applies otherwise than in relation to Wales or confers, imposes, modifies 
or removes (or gives power to confer, impose, modify or remove) functions 
exercisable otherwise than in relation to Wales, 

		  (c) it relates to reserved matters (see Schedule 7A), 

		  (d) �it breaches any of the restrictions in Part 1 of Schedule 7B, having regard 
to any exception in Part 2 of that Schedule from those restrictions, or 

		  (e) it is incompatible with the Convention rights or with EU law. 

(3) But subsection (2)(b) does not apply to a provision which—

(a) �is ancillary to a provision which is within the Assembly’s legislative competence (or 
would be if it were included in an Act of the Assembly), and 

(b) �has no greater effect otherwise than in relation to Wales, or in relation to functions 
exercisable otherwise than in relation to Wales, than is necessary to give effect to the 
purpose of that provision. 

(4)



62

Challenge and Opportunity: The Draft Wales Bill 2015

Annex C: Welsh Government’s illustrative draft clauses

SEPARATION OF THE LEGAL JURISDICTION OF ENGLAND AND WALES

Introductory

1 New legal jurisdictions of England and of Wales
The legal jurisdiction of England and Wales becomes two separate legal jurisdictions, that         
of England and that of Wales.

Separation of the law

2 The law extending to England and Wales
(1) All of the law that extends to England and Wales—

(a) except in so far as it applies only in relation to Wales, is to extend to England, and

(b) except in so far as it applies only in relation to England, is to extend to Wales.

(2) In subsection (1) “law” includes—

(a) rules and principles of common law and equity,

(b) �provision made by, or by an instrument made under, an Act of Parliament or an Act or 
Measure of the National Assembly for Wales, and

(c) provision made pursuant to the prerogative.

(3) �Any provision of any enactment or instrument enacted or made, but not in force, when 
subsection (1) comes into force is to be treated for the purposes of that subsection as 
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(3) The Senior Courts of Wales consist of—

(a) the Court of Appeal of Wales,

(b) the High Court of Wales, and

(c) �the Crown Court of Wales, each having the same jurisdiction in Wales as is exercised by 
the corresponding court in England and Wales immediately before subsection (1) comes 
into force.

(4) For the purposes of this Part—

(a) �Her Majesty’s Court of Appeal in England is the court corresponding to the Court of 
Appeal of England and the Court of Appeal of Wales,

(b) �Her Majesty’s High Court of Justice in England is the court corresponding to the High 
Court of England and the High Court of Wales, and

(c) �the Crown Court constituted by section 4 of the Courts Act 1971 is the court corresponding 
to the Crown Court of England and the Crown Court of Wales.

(5) Subject to section —

(a) �references in enactments or instruments to the Senior Courts of England and Wales 
have effect (as the context requires) as references to the Senior Courts of England or the 
Senior Courts of Wales, or both; and

(b) �references in enactments or instruments to Her Majesty’s Court of Appeal in England, 
Her Majesty’s High Court of Justice in England or the Crown Court constituted by section 
4 of the Courts Act 1971 (however expressed) have effect (as the context requires) as 
references to either or both of the courts to which they correspond.

4 The judiciary and court officers
(1) �All of the judges and other officers of Her Majesty’s Court of Appeal in England or Her 

Majesty’s High Court of Justice in England become judges or officers of both of the 
courts to which that court corresponds.

(2) �The persons by whom the jurisdiction of the Crown Court constituted by section 4 of 
the Courts Act 1971 is exercisable become the persons by whom the jurisdiction of both 
of the courts to which that court corresponds is exercisable; but (despite section 8(2) of 
the Senior Courts Act 1981)—

(a) �a justice of the peace assigned to a local justice area in Wales may not by virtue of this 
subsection exercise the jurisdiction of the Crown Court of England, and

(b) �a justice of the peace assigned to a local justice area in England may not by virtue of this 
subsection exercise the jurisdiction of the Crown Court of Wales.

5 Division of business between courts of England and courts of Wales
(1) �The Senior Courts of England, the county courts for districts in England and the justices 

for local justice areas in England have jurisdiction over matters relating to England; and 
(subject to the rules of private international law relating to the application of foreign law)
the law that they are to apply is the law extending to England.



64

Challenge and Opportunity: The Draft Wales Bill 2015

(2) �The Senior Courts of Wales, the county courts for districts in Wales and the justices for 
local justice areas in Wales have jurisdiction over matters relating to Wales; and (subject 
to the rules of private international law relating to the application of foreign law) the law 
that they are to apply is the law extending to Wales.

6 Transfer of current proceedings
(1) �All proceedings, whether civil or criminal, pending in any of the Senior Courts of England 

and Wales (including proceedings in which a judgment or order has been given or made 
but not enforced) shall be transferred by that court to whichever of the courts to which 
that court corresponds appears appropriate.

(2) �The transferred proceedings are to continue as if the case had originated in, and the 
previous proceedings had been taken in, that other court.


