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The EU, Competition Law and Workers Rights 

Nicola Countouris, Valerio de Stefano & Ioannis Lianos 

 

1. Introduction 

 )Ô ÉÓ ÆÁÉÒ ÔÏ ÓÁÙ ÔÈÁÔ %5 ÃÏÍÐÅÔÉÔÉÏÎ ÌÁ× ÁÎÄ ÐÏÌÉÃÙ ÁÎÄ ×ÏÒËÅÒÓȭ ÒÉÇÈÔÓ ÈÁÖÅ ÈÁÄ 

a longstanding and, often, intense relationship. What is widely referred to as the main, 

if not the only, social right contained in ÔÈÅ ÆÏÕÎÄÉÎÇ 4ÒÅÁÔÙ ÏÆ 2ÏÍÅ ÏÆ ρωυχȟ ÔÈÅ ȬÅÑÕÁÌ 

ÐÁÙȭ ÐÒÉÎÃÉÐÌÅ ÃÏÎÔÁÉÎÅÄ ÉÎ ×ÈÁÔ ×ÁÓ ÔÈÅÎ !ÒÔÉÃÌÅ ρρω %#ȟ Ï×ÅÓ ÉÔÓ ÅØÉÓÔÅÎÃÅ ÁÓ ÍÕÃÈ 

to fair competition policy preoccupations as it does to social law concerns.1 In the 

1990s EU competition provisions played an important role in liberalising what back 

then were national and public employment services, often acting as monopolistic or 

oligopolistic players in the job intermediation market in a number of EU Member 

States.2 With its decision in Merci Convenzionali, the Court of Justice of the EU also 

clarified that the dominant position enjoyed by certain closed profession in particular 

sectors of the labour market, for instance in dock-work, was likely incompatible with 

EU competition rules.3 Although in the successive case of Becu, the Court also pointed 

out that these rules did not necessarily prevent the application of national employment 

ÌÅÇÉÓÌÁÔÉÏÎ ÒÅÑÕÉÒÉÎÇ ÔÈÅ ÕÓÅ ÏÆ ÒÅÃÏÇÎÉÓÅÄ ÄÏÃËÅÒÓ ÁÎÄ ȬÔÏ ÐÁÙ ÔÈÏÓÅ ÄÏÃËÅÒÓ 

remuneration far in excess of the wages of their own employees or the wages which 

ÔÈÅÙ ÐÁÙ ÔÏ ÏÔÈÅÒ ×ÏÒËÅÒÓȭȢ4 

 In recent years, this complex and often tense relationship had reached a 

seemingly stable equilibrium thanks to the, with hindsight narrow but at that time 

acceptable if not sufficient, compromise struck by the CJEU in the case of Albany,5 a 

ÄÅÃÉÓÉÏÎ ÔÈÁÔ ÉÎ ÅÆÆÅÃÔ ÐÒÏÖÉÄÅÄ Á ÌÉÍÉÔÅÄ ÁÎÄ ÑÕÁÌÉÆÉÅÄ ȬÌÁÂÏÕÒ exceptionȭ from the bulk 

of EU competition law, for collective agreements concluded by workers and 

 
1  There is a recognition of that in the dicta of Case C-50/96, Deutsche Telekom v Schröder [2000] 
ECR I-743, paragraph 57. 
2  Case C-41/90, Höfner and Elser v Macrotron [1991] ECR I-1979 Case C-55/96, Job Centre Coop, 
[1997] ECR I-7119. For a historical overview of these cases see Cf. M. Freedland, P. Craig, C. Jacqueson, 
N. Kountouris, Public Employment Services and European Law 
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bargaining power they dispose vis-à 
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 !Ó ÎÏÔÅÄ ÉÎ ÔÈÅ ÉÎÔÒÏÄÕÃÔÉÏÎȟ ÔÈÅ ÐÁÔÈ ÔÏ Á ÇÅÎÕÉÎÅ ȬÌÁÂÏÕÒ exceptionȭ doctrine ɀ 

which only emerged with the Albany judgment -  arguably owes its origins to the Jean 

Claude Becu decision, where the CJEU examined a collective labour agreement relating 

to dock work at the Port of Ghent, made mandatory by Royal Decree, which allowed 
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It is worthwhile noticing that in Becu the CJEU effectively aligned the concept of 

ȬÅÍÐÌÏÙÅÅȭ ×ÉÔÈ ÔÈÅ ÆÁÉÒÌÙ ÂÒÏÁÄ ÄÅÆÉÎÉÔÉÏÎ ÏÆ ɉÓÕÂÏÒÄÉÎÁÔÅɊ Ȭ×ÏÒËÅÒȭ ÕÎÄÅÒ !ÒÔÉÃÌÅ τυ 

4&%5ȟ ÔÈÅ ȬÆÒÅÅ ÍÏÖÅÍÅÎÔ ÏÆ ×ÏÒËÅÒÓȭ 4ÒÅÁÔÙ ÐÒÏÖÉÓÉÏÎ15Ȣ &ÒÏÍ ÔÈÅ #ÏÕÒÔȭÓ ÒÅÁÓÏÎÉÎÇ 

it also followed that workers could not be considered as an undertaking if they were 

acting collectively as associations of workers. The dock-workers in Becu, were let off 

ÔÈÅ %5 ÃÏÍÐÅÔÉÔÉÏÎ ÌÁ× ȬÈÏÏËȭȟ ÂÕÔ ÔÈÅ #ÏÕÒÔ ÍÕÓÔ ÈÁÖÅ ÒÅÁÌÉÓÅÄ ÔÈÁÔ ×ÁÓ ÖÅÒÙ ÍÕÃÈ ÁÎ 

ad hoc ÄÅÃÉÓÉÏÎ ÁÎÄ ÆÅÌÌ ÓÈÏÒÔ ÏÆ ÏÆÆÅÒÉÎÇ Á ÍÏÒÅ ÐÒÉÎÃÉÐÌÅÄ ȬÌÁÂÏÕÒ exclusionȭ, i.e. a 

recognition that collective agreements concluded by workers and employers fell 

straightforwardly outside the scope of competition law. 

 Since Becu, the possible application of Article 101 TFEU to collective agreements 

concluded between trade unions and associations of employers has led to the 

development of a fully-fledged exception to the application of EU competition law, for 

reasons of social policy. EU competition law, as developed by the Court, now provides 

immunity from competition law to collective labour agreements concluded between 

associations of workers (labour unions) and employers, when two cumulative 

conditions are met: (i) they are entered into in the framework of collective bargaining 

between employers and employees and (ii) they contribute directly to improving the 

employment and working conditions of workers. This case law does not, however, 

ÒÅÌÁÔÅ ÔÏ ÔÈÅ ÃÏÎÃÅÐÔ ÏÆ ȬÕÎÄÅÒÔÁËÉÎÇȭ ÁÓ ÓÕÃÈȟ ÂÕÔ ÍÏÓÔÌÙ Ôo that of the restriction of 

competition and is known as the Albany exception. 

 In Albany16 ÔÈÅ #ÏÕÒÔ ÃÌÅÁÒÌÙ ÔÏÏË ÔÈÅ ÖÉÅ× ÔÈÁÔ ÉÔ ×ÁÓ ȬÂÅÙÏÎÄ ÑÕÅÓÔÉÏÎ ÔÈÁÔ 

certain restrictions of competition are inherent in collective agreements between 

organisations reÐÒÅÓÅÎÔÉÎÇ ÅÍÐÌÏÙÅÒÓ ÁÎÄ ×ÏÒËÅÒÓȭȢ (Ï×ÅÖÅÒȟ ÉÔ ×ÁÓ ÁÌÓÏ ×ÉÌÌÉÎÇ ÔÏ 

ÃÏÎÃÅÄÅ ÔÈÁÔ ȬÔÈÅ ÓÏÃÉÁÌ ÐÏÌÉÃÙ ÏÂÊÅÃÔÉÖÅÓ ÐÕÒÓÕÅÄ ÂÙ ÓÕÃÈ ÁÇÒÅÅÍÅÎÔÓ ×ÏÕÌÄ ÂÅ 

seriously undermined if management and labour were subject to [EU competition 

rules] when seeking jointly to adopt measures to improve conditions of work and 

ÅÍÐÌÏÙÍÅÎÔȭ ɉÐÁÒÁ υωɊȢ 4ÈÉÓ ÃÏÎÃÅÓÓÉÏÎ ×ÁÓ ÐÒÅÍÉÓÅÄ ÏÎ ÖÁÒÉÏÕÓ ÔÒÅÁÔÙ-based textual 
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ÁÇÒÅÅÍÅÎÔ ×ÁÓ ÔÈÁÔ ÏÆ ȬÉÍÐÒÏÖÉÎÇ ȣ ×ÏÒËÉÎÇ ÃÏÎÄÉÔÉÏÎÓȟ ÎÁÍÅÌÙ ȣÒÅÍÕÎÅÒÁÔÉÏÎȭ ɉÐÁÒÁ 

63). The CJEU found that, first, the collective agreement at issue was concluded in the 

form of a collective agreement and was the outcome of collective negotiations between 

organisations representing employers and workers, and second, its purpose, the 

establishment of a supplementary pension scheme aiming to guarantee a certain level 

ÏÆ ÐÅÎÓÉÏÎ ÆÏÒ ÁÌÌ ×ÏÒËÅÒÓ ÉÎ ÔÈÅ ÓÅÃÔÏÒ ȬÃÏÎÔÒÉÂÕÔÅÄ ÄÉÒÅÃÔÌÙ ÔÏ ÉÍÐÒÏÖÉÎÇ ÏÎÅ ÏÆ ÔÈÅÉÒ 

working conditions, namely their remunerationȭȟ17 consequently excluding this 

agreement from the scope of Article 101(1) TFEU.  

 Exercising a liberal profession has usually being found to constitute an 

economic activity falling under the scope of competition law if there is no relation of 

employment18. But would the Albany exception apply to exclude from the scope of 

Article 101(1) TFEU collective agreements concluded between the members of liberal 

professions with regard to the fixing of minimum rates or other agreements restricting 

competition between them, to the extent that self-employed are considered to be 

undertakings?19 The CJEU has examined the categorization of an association acting on 

behalf of self-employed persons, and has also explored the extension of the Albany 

exception to collective agreements concluded by unions representing both employees 

and self-employed persons.  

 Under the current approach followed by the EU courts, an association acting on 

behalf of self-employed persons is to be regarded as an association of undertakings 

under Article 101(1) TFEU20. It has become increasingly clear that a) when the self-

employed seek to bargain collectively the terms and conditions of their services, or b) 

where collective agreements concluded by trade unions for subordinate workers also 

contain minimum labour costs provision that also apply to self-employed workers, 

 
17  Ibid, paras 62ɀ63. 
18  See, for instance, self-employed accountants (Case C-1/12, Ordem dos Técnicos Oficiais de 
Contas, ECLI:EU:C:2013:127), pharmacists (Case T-23/09, CNOP & CCG v Commission [2010] ECR II-
5291), medical doctors (Joined Cases C-180ɀ4/98, Pavel Pavlov and Others v Stichting Pensioenfonds 
Medische Specialisten [2000] ECR I-6451), and musicians (Case C-413/13, FNV Kunsten Informatie en 
Media, ECLI:EU:C:2014:2411). 

413/13, 

behalf of5(s)-3(e)-5( )-92(C)] TJ
E55.06.96 Tf
1 0 0 1 213.65 178.58 Tm
0 0 e
W* n
BT
/F6 9.96 Tf
1 0 0 1 281.81 201.98 Tm
0 0 0.0392 rg
0 0 0.0392 RG
[(4/)-3(98, )] TJ
ET
Q
q
0.00034
BT
55.06.96 Tf
1 0 0 1 213.65 178.58 Tm
0 0C:2014:2411).
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Court mentions two criteriÁ ÆÏÒ ÄÅÆÉÎÉÎÇ ȰÆÁÌÓÅ ÓÅÌÆ-ÅÍÐÌÏÙÅÄȱȟ ÔÈÁÔ ÁÌÓÏ ÓÅÒÖÅ ÁÓ 

limiting principles for the exception: 

 Dependence: ȬÔÈÅ ÐÅÒÓÏÎ ÄÏÅÓ ÎÏÔ ÄÅÔÅÒÍÉÎÅ ÉÎÄÅÐÅÎÄÅÎÔÌÙ ÈÉÓ ÏÒ ÈÅÒ ÃÏÎÄÕÃÔ 

on the market25, or  ȬÔÈÅ ÐÅÒÓÏÎ ÉÓ ÅÃÏÎÏÍÉÃÁÌÌÙ ÄÅÐÅÎÄÅÎÔ ÏÎ Á ÍÁÉÎ 

ÃÕÓÔÏÍÅÒȭ26, with the understanding that the person could be dependent on a 

main customer even if she derives an income from other customers as long as 

that additional income is marginal or ancillary. The CÏÕÒÔ ÁÃÃÅÐÔÓ ÔÈÁÔ ȬÁ ÓÅÒÖÉÃÅ 

provider can lose his status of an independent trader, and hence of an 

undertaking, if he does not determine independently his own conduct on the 

market, but is entirely dependent on his principal, because he does not bear any 

ÏÆ ÔÈÅ ÆÉÎÁÎÃÉÁÌ ÏÒ ÃÏÍÍÅÒÃÉÁÌ ÒÉÓËÓ ÁÒÉÓÉÎÇ ÏÕÔ ÏÆ ÔÈÅ ÌÁÔÔÅÒȭÓ ÁÃÔÉÖÉÔÙ ÁÎÄ 

ÏÐÅÒÁÔÅÓ ÁÓ ÁÎ ÁÕØÉÌÉÁÒÙ ×ÉÔÈÉÎ ÔÈÅ ÐÒÉÎÃÉÐÁÌȭÓ ÕÎÄÅÒÔÁËÉÎÇȭ27. 

 Relationship for specified period of time: The service should be performed for 

ÁÎÄ ȬÁÔ ÄÉÒÅÃÔÉÏÎȭ ÏÆ ÐÒÉÎÃÉÐÁÌȟ ÐÁrticularly in respect of time, place, and content 

of work. 

These criteria may leave outside the scope of the exception important categories of 

self-employed, such as those in the creative sector, who may not have autonomy 

ÒÅÇÁÒÄÉÎÇ ÔÈÅ ȰÔÉÍÅȟ ÐÌÁÃÅȟ ÁÎÄ ÃÏÎÔÅÎÔȱ ÏÆ ÔÈÅ ÔÁÓË ÉÎ ÑÕÅÓÔÉÏÎ ÁÎÄ ÏÆÔÅÎ ÁÌÓÏ  ÉÎÃÕÒ 

substantial financial or commercial risks, for instance, through their compensation 

partly based on revenue percentage. The FNV Kunsten exception does not make a 

distinction between the digital and the offline economy and its application is not 

subject to any analysis of the structure of the labour market in question, as economic 

ÄÅÐÅÎÄÅÎÃÙ ÉÓ ÁÓÓÅÓÓÅÄ ÁÔ ÔÈÅ ÌÅÖÅÌ ÏÆ ÔÈÅ ÂÉÌÁÔÅÒÁÌ ÒÅÌÁÔÉÏÎ ÂÅÔ×ÅÅÎ ÔÈÅ ȰÆÁÌÓÅ ÓÅÌÆ-

ÅÍÐÌÏÙÅÄȱ ÁÎÄ ÔÈÅ ÐÒÉÎÃÉÐÁÌȟ ÒÁÔÈÅÒ ÔÈÁÎ on the competitive situation at the (labour) 

market(s) where the principal is economically active, for instance the existence of a 

monopsony or a tight oligopsony. The current approach also does not adequately take 

into account the legal nature of collective bargaining, in particular the fact that it is an 
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3. Collective bargaining as a Fundamental Labour Right and a feature of 

sustainable development 

Most labour lawyers would see the right to bargain collectively as a fundamental labour 

right recognised as such by a number of supranational and regional sources, including 
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employment relationship, which is often non-existent, for example, in the case of 

agricultural workers, self-employed workers in general or those who practice liberal 

ÐÒÏÆÅÓÓÉÏÎÓȟ ×ÈÏ ÓÈÏÕÌÄ ÎÅÖÅÒÔÈÅÌÅÓÓ ÅÎÊÏÙ ÔÈÅ ÒÉÇÈÔ ÔÏ ÏÒÇÁÎÉÚÅȱȢ31 And the ILO 

Committee of FOA has often requested States (in this case the Republic of Korean 

government):  

to take the necessary measures to, among other tÈÉÎÇÓ ȰɍȣɎ ÅÎÓÕÒÅ ÔÈÁÔ ×ÏÒËÅÒÓ 

who are self-employed could fully enjoy trade union rights under Conventions 

Nos 87 and 98 for the purpose of furthering and defending their interest, 

including by the means of collective bargainingȱȠ ÁÎÄ ȰɉÉÉÉɊ ÉÎ ÃÏÎÓÕÌÔÁÔÉon with 

the social partners concerned, to identify the particularities of self-employed 

workers that have a bearing on collective bargaining so as to develop specific 

collective bargaining mechanisms relevant to self-employed workers, if 

ÁÐÐÒÏÐÒÉÁÔÅȱȢȢȢ32 

Similarly, in respect of article 6(2) of the ESC, the Committee of Social Rights, in the 

recent decision on Irish Congress of Trade Unions (ICTU) v Ireland (Complaint No 

123/2016)33 ÁÆÆÉÒÍÅÄ ÔÈÁÔ ÉÔ ȰÈÁÓ ÃÏÎÓÔÁÎÔÌÙ ÈÅÌÄ ÔÈÁÔ ÉÎ ÐÒÉÎÃÉÐÌÅ ÔÈÅ ÐÒÏÖÉÓÉÏÎÓ ÏÆ 

Part II of the Charter apply to the self-employed except where the context requires that 

they be limited to employed persons. No such context obtains in a generalised way for 

ArticlÅ φɘςȱ ɉÐÁÒÁ συ ÏÆ ÔÈÅ ÄÅÃÉÓÉÏÎɊ ÁÎÄ ÔÈÅÒÅÆÏÒÅ ȰÁÎ ÏÕÔÒÉÇÈÔ ÂÁÎ ÏÎ ÃÏÌÌÅÃÔÉÖÅ 

bargaining of all self-employed workers would be excessive as it would run counter to 

ÔÈÅ ÏÂÊÅÃÔ ÁÎÄ ÐÕÒÐÏÓÅ ÏÆ ÔÈÉÓ ÐÒÏÖÉÓÉÏÎȱ ɉÐÁÒÁ τπɊȢ  

 Thirdly, the fundamental right nature of certain labour standard means that 

they are often used in other contexts, for instance in the context of trade agreements, 

in order to ensure that those contexts are regulated and operate in a way that is 

compliant and compatible with these fundamental labour rights. It is worth noting, for 

 
31  ILO Committee on Freedom of Association (2001) Report no 326, Case no 2013, para 416. See 
also Camilo Rubiano, Collective bargaining and competition law: a comparative study on the media, arts 
and entertainment sectors (International Federation of Musicians 2013). See also the report of the 
discussion held within the Conference Committee on the Application of Standards (CAS) on the 
application of C-98 to Irish freelance journalists, held in the 2016 International Labour Conference: ILO, 
Ȭ2ÉÇÈÔ ÔÏ /ÒÇÁÎÉÓÅ ÁÎÄ #ÏÌÌÅÃÔÉÖÅ "ÁÒÇÁÉÎÉÎÇ #ÏÎÖÅÎÔÉÏÎȟ ρωτω ɉ.Ï ωψɊ - )ÒÅÌÁÎÄ ɉ2ÁÔÉÆÉÃÁÔÉÏÎȡ ρωυυɊȭ 
(ILO, 2016) 
<http://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:13101:0::NO::P13101_COMMENT_ID:3082
151> accessed 12 January 2020 
32  ILO Committee on Freedom of Association (2012) Report no 363, Case no 2602, para 461. See 
further in the same report the recommendations in paras 508 and 1085 - 1087. 
33  See, No. 123/2016 Irish Congress of Trade Unions v. Ireland - Processed complaints (coe.int) . 

https://www.coe.int/en/web/european-social-charter/processed-complaints/-/asset_publisher/5GEFkJmH2bYG/content/no-123-2016-irish-congress-of-trade-unions-v-ireland?inheritRedirect=false
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instance, that as recently as July 2019, the EU Commission issued to the Republic of 

Korea a Request for the establishment of a Panel of Experts on the grounds that the 

https://trade.ec.europa.eu/doclib/docs/2019/july/tradoc_157992.pdf
https://trade.ec.europa.eu/doclib/docs/2021/january/tradoc_159358.pdf
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Sustainable Development Goals (SDGs): SG1 (no poverty), SG 8 (decent work and 

economic growth) and SG 10 (reduced inequality). Collective bargaining allows 

workers to secure a share in economic growth and contributes to adequate working 

conditions39, as there is consistent empirical evidence that workers covered by 

collective bargaining tend to have higher wages than other workers, higher bargaining 

power of trade unions increases the labour income share and reduced wage 

dispersion40. Elements of social sustainability are included in the broader EU 

#ÏÍÍÉÓÓÉÏÎȭÓ ÎÅ× ÇÒÏ×ÔÈ ÓÔÒÁÔÅÇÙ ÏÆ ÔÈÅ Ȱ'ÒÅÅÎ $ÅÁÌȱ ÁÇÅÎÄÁȟ ÉÎ ÐÁÒÔÉÃÕÌÁÒ ÉÔÓ ÁÉÍ ÔÏ 

ÁÃÈÉÅÖÅ Á ȰÊÕÓÔ ÁÎÄ ÉÎÃÌÕÓÉÖÅ ÔÒÁÎÓÉÔÉÏÎ ÔÏ ÃÌÉÍÁÔÅ ÎÅÕÔÒÁÌÉÔÙȱ41. Subsequent research 

has documented the high risks for precarious condition of self-employed without 

employees (solo self-employed), and in particular platform workers that depend for 

the their economic activity on one large digital platform or gatekeeper42. The recent 

proposals of the Commission to improve legal certainty around the applicability of EU 

competition law to collective bargaining by self-employed advances this broader goal 

so that:  

Ȱ%5 ÃÏÍÐÅÔÉÔÉÏÎ ÌÁ× ÄÏÅÓ ÎÏÔ ÓÔÁÎÄ ÉÎ ÔÈÅ ×ÁÙ ÏÆ ÉÎÉÔÉÁÔÉÖÅÓ ÔÏ ÉÍÐÒÏÖÅ ×ÏÒËÉÎÇ 

conditions through collective agreements for solo self-employed where they 

choose to conclude such agreements, while guaranteeing that consumers and 

SMEs continue to benefit from competitive prices and innovative business 

ÍÏÄÅÌÓȟ ÉÎÃÌÕÄÉÎÇ ÉÎ ÔÈÅ ÄÉÇÉÔÁÌ ÅÃÏÎÏÍÙȱȢ43  

4ÈÅÓÅ ÐÒÏÐÏÓÁÌÓ ÒÅÆÅÒ ÔÏ ÔÈÅ ÃÏÎÃÅÐÔ ÏÆ ȰÓÏÌÏ ÓÅÌÆ-ÅÍÐÌÏÙÅÄȱȟ ×ÈÉÃÈ ÉÎÃÏÒÐÏÒÁÔÅÓ ÉÎ %5 

competition law for thÅ ÆÉÒÓÔ ÔÉÍÅ ÔÈÅ Á ÃÏÎÃÅÐÔ ÓÉÍÉÌÁÒ ÔÏ ÔÈÁÔ ÏÆ ȰÐÒÅÄÏÍÉÎÁÎÔÌÙ 

ÐÅÒÓÏÎÁÌ ×ÏÒËȱ ɉÁÌÔÈÏÕÇÈ ÁÒÇÕÁÂÌÙ ÎÁÒÒÏ×ÅÒ ÔÏ ÔÈÅ ÃÏÎÃÅÐÔ ÏÆ ȬÐÒÅÄÏÍÉÎÁÎÔÌÙ 

ÐÅÒÓÏÎÁÌ ×ÏÒËȭȟ ÔÈÏÕÇÈ ×Å ×ÏÕÌÄ ÓÕÇÇÅÓÔ ÔÈÁÔ ÉÔ ÏÎÌÙ ÍÁËÅÓ ÓÅÎÓÅ ÔÏ ÓÐÅÁË ÏÆ ȬÓÏÌÏ ÓÅÌÆ-

ÅÍÐÌÏÙÅÄȭ ÉÆ ÓÏÍÅ ÆÌÅØÉÂÉÌÉÔÙ Át the margins is allowed, at least for the purposes of 

 
39  European Commission, Employment and Social Developments in Europe ɀ Annual Review, 
(Luxembourg: Publications Office of the European Union, 2018), at 115. 
40  European Commission, Employment and Social Developments in Europe, Annual Review 2019 
(2019), Chapter 6, at 213-215. 
41  European Commission, Communication, A Strong Social Europe for Just Transitions, available 
at A Strong Social Europe for Just Transitions (europa.eu) (January 14, 2020). 
42  

https://ec.europa.eu/commission/presscorner/detail/en/qanda_20_20
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permitting the use of tools and modest amounts of tangible or intangible assets in the 

ÐÅÒÆÏÒÍÁÎÃÅ ÏÆ ȬÏ×Î ×ÏÒËȭɊȢ 

 

4. Collective Bargaining and the concept of ‘predominantly personal work’ 

With a certain degree of approximation, it is possible to suggest that, broadly speaking, 

there are three alternative systematically coherent ɉÁÓ ÏÐÐÏÓÅÄ ÔÏ ȬÁÄ ÈÏÃȭ ÁÎÄ ÃÏÖÅÒÉÎÇ 

ÐÁÒÔÉÃÕÌÁÒ ÐÒÏÆÅÓÓÉÏÎÓ ×ÉÔÈ ȬÅØÔÅÎÓÉÏÎÓȭȟ  ȬÐÒÅÓÕÍÐÔÉÏÎÓ ÏÆ ÓÔÁÔÕÓȭȟ ÏÒ ȬÅØÃÅÐÔÉÏÎÓȭɊ ×Áys 

of defining who is a worker for the purposes of labour rights. The more traditional and 

prevalent way is associated with the idea of subordination to, or control from, an 

employer. By and large, a notion of worker shaped by reference to the idea of 

subordination remains prevalent in most EU member states, and the EU concept of 

Ȭ×ÏÒËÅÒȭ ÒÅÍÁÉÎÓ ÁÓÓÏÃÉÁÔÅÄ ÔÏ ÔÈÅ ÃÏÎÃÅÐÔ ÏÆ ÓÕÂÏÒÄÉÎÁÔÉÏÎ ÏÒ ÔÈÅ ÉÄÅÁ ÔÈÁÔ ÁÎ ÁÃÔÉÖÉÔÙ 

ÉÓ ÃÁÒÒÉÅÄ ÏÕÔ ȬÕÎÄÅÒ ÔÈÅ ÄÉÒÅÃÔÉÏÎ ÏÒ ÓÕÐÅÒÖÉÓÉÏÎȭ ÏÆ ÁÎ ÅÍÐÌÏÙÉÎÇ ÅÎÔÉÔÙȢ44 

 A second idea is associated, directly or indirectly, with the idea of economic 

dependence from a main employing entity. For instance, the Irish Competition 

ɉ!ÍÅÎÄÍÅÎÔɊ !ÃÔ ςπρχ ÉÎÔÒÏÄÕÃÅÄ ÔÈÅ ÎÏÔÉÏÎ ÏÆ ȬÆÕÌÌÙ ÄÅÐÅÎÄÅÎÔ ÓÅÌÆ-employed 

×ÏÒËÅÒȭȟ ÁÎÄ ÔÈÉÓ ÎÏÔÉÏÎ ɀ we would suggest ɀ is also associated to the idea of economic 

ÄÅÐÅÎÄÅÎÃÅ ɉȬÍÁÉÎ ÉÎÃÏÍÅ ÉÎ ÒÅÓÐÅÃÔ ÏÆ ÔÈÅ ÐÅÒÆÏÒÍÁÎÃÅ ȣ ÉÓ ÄÅÒÉÖÅÄ ÆÒÏÍ ÎÏÔ ÍÏÒÅ 

ÔÈÁÎ ς ÐÅÒÓÏÎÓȭ45). 

 A third, arguably even broader, concept of worker can be shaped by reference 

ÔÏ ÔÈÅ ÃÏÎÃÅÐÔ ÏÆ ȬÐÅÒÓÏÎÁÌ ×ÏÒËȭȟ ×ÈÉÃÈ ÄÅÐÅÎÄÉÎÇ ÏÎ ÔÈÅ ÎÁÔÉÏÎÁÌ ÄÅÆÉÎÉÔÉÏÎÓ ÏÎÅ 

ÆÏÃÕÓÅÓ ÏÎȟ ÃÁÎ ÂÅ ÄÅÆÉÎÅÄ ÁÓ ȬÅØÃÌÕÓÉÖÅÌÙ ÐÅÒÓÏÎÁÌ ×ÏÒËȭ ÏÒ ȬÐÒÅÄÏÍÉÎÁÎÔÌÙ ÐÅÒÓÏÎÁÌ 

×ÏÒËȭ ɉÔÈÅ ÌÁÔÔÅÒ ÒÅÓÕÌÔÉÎÇ Á ÂÒÏÁÄÅÒ ÃÏÎÃÅÐÔÉÏÎ ÏÆ ×ÏÒËÅÒ ÔÈÁÎ ÔÈÅ ÆÏÒÍÅÒɊȢ &ÏÒ 

ÉÎÓÔÁÎÃÅȟ ÔÈÅ 5+ ÃÏÎÃÅÐÔ ÏÆ Ȭ×ÏÒËÅÒȭ ÃÏÎÔÁÉÎÅÄ ÉÎ ÓȢ ςσπɉσɊ ÏÆ ÔÈÅ %ÍÐÌÏÙÍÅÎÔ 2ÉÇÈÔÓ 

Act 1996, or the similarly (but not identically) worded s. 296(1) of the Trade Union 

,ÁÂÏÕÒ 2ÅÌÁÔÉÏÎÓ #ÏÎÓÏÌÉÄÁÔÉÏÎ !ÃÔ ρωωςȟ ÒÅÆÅÒ ÔÏ ×ÏÒËÅÒÓ ×ÈÏ ȬÄÏ ÏÒ ÐÅÒÆÏÒÍ 

ÐÅÒÓÏÎÁÌÌÙ ÁÎÙ ×ÏÒË ÏÒ ÓÅÒÖÉÃÅÓȭȢ 7ÈÅÎ originally introduced in article 409 of the 

)ÔÁÌÉÁÎ ÃÉÖÉÌ ÐÒÏÃÅÄÕÒÅ ÃÏÄÅȟ ÔÈÅ ÃÏÎÃÅÐÔ ÏÆ Ȭlavoratore parasubordinato’, 

ɉȬÐÁÒÁÓÕÂÏÒÄÉÎÁÔÅ ×ÏÒËÅÒȭɊ ×ÁÓ ÃÏÎÓÔÒÕÅÄ ÂÙ ÒÅÆÅÒÅÎÃÅ ÔÏ ÔÈÅ ÉÄÅÁ ÏÆ Á Ȭprestazione di 

opera … prevalentemente personaleȭ ɉȬÐÅÒÆÏÒÍÁÎÃÅ ÏÆ ×ÏÒË ȣ ÐÒÅÄÏÍÉÎÁÎÔÌÙ 

ÐÅÒÓÏÎÁÌȭɊ.  

 
44  Case C-232/09, Ditta Danosa, ECLI:EU:C:2010:674, para. 56. 
45  S. 15D (b). 
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 While it is clear that these two definitions cover individuals that would 

otherwise fall on the self-employed side of the binary divide between subordination 

and autonomy, it should be noted that legislation often seeks to reduce the reach of 

ÔÈÅÓÅ ȬÐÅÒÓÏÎÁÌ ×ÏÒËȭ ÂÁÓÅÄ ×ÏÒËÅÒ ÃÏÎÃÅÐÔÓȢ &ÏÒ ÉÎÓÔÁÎÃÅ ÓȢ ςσπɉσɊɉÂɊ ÅØÃÌÕÄÅÓ ÆÒÏÍ 

ÔÈÅ ÎÏÔÉÏÎ ÏÆ Ȭ×ÏÒËÅÒȭ ÁÌÌ ÔÈÏÓÅ ×ÈÏ ÐÒÏÖÉÄÅ ÐÅÒÓÏÎÁÌ ×ÏÒË ÂÕÔ ÄÏ ÓÏ ÆÏÒ ÁÎÏÔÈÅÒ ÐÁÒÔÙ 

ÔÈÁÔ ÉÓ ȬÁ ÃÌÉÅÎÔ ÏÒ ÃÕÓÔÏÍÅÒ ÏÆ ÁÎÙ ÐÒÏÆÅÓÓÉÏÎ ÏÒ ÂÕÓÉÎÅÓÓ undertaking carried on by 

ÔÈÅ ÉÎÄÉÖÉÄÕÁÌȭȢ !ÎÄ ÔÈÅ )ÔÁÌÉÁÎ ÄÅÆÉÎÉÔÉÏÎ ÏÆ ȬÐÁÒÁ-ÓÕÂÏÒÄÉÎÁÔÅȭ ×ÏÒËÅÒ ÈÁÓ ÂÅÅÎ 

modified by labour law statutes over the years, with a more stringent requirement of 

ȬÅØÃÌÕÓÉÖÅÌÙ ÐÅÒÓÏÎÁÌȭ ×ÏÒË ÂÅÉÎÇ ÉÎÔÒÏÄÕÃÅÄȟ ÆÏÒ ÉÎÓÔÁÎÃÅȟ ÂÙ article 2 of legislative 

ÄÅÃÒÅÅ ÎȢ ψρ ÏÆ ρυ *ÕÎÅ ςπρυ ɉÁËÁ ÔÈÅ Ȭ*ÏÂÓ !ÃÔȭɊȢ 4ÈÅÒÅ ÁÒÅ ÏÆ ÃÏÕÒÓÅ ÏÔÈÅÒ ÓÃÏÐÅ-

narrowing devices that can be deployed that can, and indeed often are deployed by 

statutory definitions. 

 Similarly, it is possible to expand further worker definitions based on the idea 

ÏÆ ȬÐÅÒÓÏÎÁÌ ×ÏÒËȭȢ &ÏÒ ÉÎÓÔÁÎÃÅȟ ÔÈÅ ÒÅÃÅÎÔ )ÔÁÌÉÁÎ ,Á× ÎȢ ρςψ ÏÆ ςπρω ÒÅÐÌÁÃÅÄ ÔÈÅ ÔÅÒÍ 

esclusivamente ÕÓÅÄ ÂÙ ÁÒÔÉÃÌÅ ς ÏÆ ÔÈÅ *ÏÂÓ !ÃÔȟ ×ÉÔÈ ÔÈÁÔ ÏÆ Ȭprevalentemente’. In what 

arguably constitutes an even more geÎÅÒÏÕÓ ÅØÐÁÎÓÉÏÎ ÏÆ ÔÈÅ ÃÏÎÃÅÐÔȟ ÔÈÅ ȬÈÏÍÅ 

×ÏÒËÅÒȭ ÄÅÆÉÎÉÔÉÏÎ ÃÏÎÔÁÉÎÅÄ ÉÎ ÓÅÃÔÉÏÎ συ ÏÆ ÔÈÅ 5+ .ÁÔÉÏÎÁÌ -ÉÎÉÍÕÍ 7ÁÇÅ !ÃÔ ρωωψȟ  

provides that an individual is a worker as long as they undertake to perform work or 

ÓÅÒÖÉÃÅÓȟ Ȭ×ÈÅÔÈÅÒ ÐÅÒÓÏÎÁÌÌÙ ÏÒ ÏÔÈÅÒ×ÉÓÅȭȢ &ÕÒÔÈÅÒ ÅØÐÁÎÓÉÏÎÓ ÃÁÎ ÁÌÓÏ ÂÅ ÁÃÈÉÅÖÅÄ 

by removing a requirement for an individual to perform personal work in a particular 

workplace or at a particular time (and both statutory provisions referred to in this 

paragraph actually do so).  

 So, by and large it is possible to expand the reach of the concept of subordinate 

worker by reference to the notion of economic dependence or by reference to the 

notion of personal, or predominantly personal, work. We should note two points. 

Firstly, empirical research on the precise reach of each concept is scant, but the little 

data we have suggest that the idea of personal work generates a broader personal 
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self-ÅÍÐÌÏÙÍÅÎÔȢ 3ÅÃÏÎÄÌÙȟ ÉÔ ÓÈÏÕÌÄ ÂÅ ÎÏÔÅÄ ÔÈÁÔ ÔÈÅ ÎÏÔÉÏÎ ÏÆ ȬÐÅÒÓÏÎÁÌȭ ×ÏÒË ɉÏÒ 

ÍÏÒÅ ÐÒÅÃÉÓÅÌÙ ÔÈÅ ÔÅÒÍ ȬÐÅÒÓÏÎÁÌȭɊ ÃÁÎ ÒÅÆÅÒ ÔÏ Ô×Ï ÓÅÐÁÒÁÔÅ ÃÏÎÃÅÐÔÓȢ )Ô ÃÁÎ ÒÅÆÅÒ ÔÏ 

the work or service being performed by a person without the use of substitutes (in the 

opposite case the person could be seen as an employer, especially if the substitutes are 

his employees). But it can also refer to the work or service being performed without 

recourse to particular tool or other assets own by the worker (in which case the worker 

would be seen as being an entrepreneur running a business undertaking, especially if 

the assets are substantial, let alone prevalent). 

 Our solution would be that any attempt to expand the reach of collective 

bargaining beyond the narrow confines of subordinate employment, might want to 

engage with the idea of personality in work.47 A tentative definition could be based 
[(d( )] TJ
ET
Q
q
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that a broader concept of worker, and ɀ in particular ɀ one based on the idea of personal 

work, could be seen as compatible with the fundamental principles and rules 

underpinning EU competition law. In that work, we reached those conclusion both by 

analysing the principles of labour law and competition law, and by analysing the 

jurisprudence of the CJEU and the Opinions of Advocate Generals. 

 As far as the underlying principles of the two disciplines it is easy so see how an 

extension of collective bargaining to all those providing predominantly personal work 

is justifiable and necessary. Generally speaking, when it comes to collective bargaining, 

labour law systems provide strong justifications for allowing workers to combine with 

each other and agree with employers terms and conditions of employment, including 

pay and working time. These justifications typically revert around the inability of 

workers to secure a fair price for their labour on an individual bargaining basis: by the 

very fact of being labourers, and in consideration of their need to constantly sell their 

labour in order to make a living, workers are ultimately not in a position truly to 
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contracts of employment under labour law, of shifting risk from the labour engager to 
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ÁÒÉÓÉÎÇ ÏÕÔ ÏÆ ÔÈÅ ÌÁÔÔÅÒȭÓ ÁÃÔÉÖÉÔÙ ÁÎÄ ÏÐÅÒÁÔÅÓ ÁÓ ÁÎ ÁÕØÉÌÉÁÒÙ ×ÉÔÈÉÎ ÔÈÅ ÐÒÉÎÃÉÐÁÌȭÓ 

ÕÎÄÅÒÔÁËÉÎÇȱȢ52 

 Excluding workers that are dependent on their counterpart from the notion of 

ȰÕÎÄÅÒÔÁËÉÎÇȱ ÒÅÌÅÖÁÎÔ ÕÎÄÅÒ ÁÒÔÉÃÌÅ ρπρ 4&5% ÒÅÇÁÒÄÌÅÓÓ ÏÆ ÔÈÅÉÒ ÃÌÁÓÓÉÆÉÃÁÔÉÏÎ ÁÓ 

employees or self-employed persons would, therefore, be in line with the broader 

policy rationales underpinning the relevant case law of the CJEU and would be entirely 

consistent with the aims of competition law.  

 The recent proposals of the Commission for a specific regime for solo self-

employed is compatible with the emphasis put on the concept of personal work. In one 

of its regulatory optio

https://scholarship.law.upenn.edu/faculty_scholarship/1965
https://harvardlawreview.org/authors/eric-a-posner/
https://harvardlawreview.org/authors/glen-weyl/
https://harvardlawreview.org/authors/suresh-naidu/
https://www.econstor.eu/bitstream/10419/177058/1/dp11254.pdf
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been only associated with the emergence of the digital economy, and may indeed be 

observed in other, more traditional sectors. Hence, one may argue that the 

#ÏÍÍÉÓÓÉÏÎȭÓ ÐÒÏÐÏÓÁÌÓ ÆÏÃÕÓÉÎÇ ÏÎÌÙ ÏÎ ÄÉÇÉÔÁÌ ÐÌÁÔÆÏÒÍÓ ÒÉÓk being under-inclusive 

ɉÁÓ ×ÅÌÌ ÁÓ ÆÁÉÌÉÎÇ ÔÏ ÁÄÄÒÅÓÓ ÔÈÅ ȬÍÉÓÃÈÉÅÆȭ ÔÈÅÙ ÁÒÅ ÐÕÒÐÏÒÔÅÄ ÔÏ ÁÄÄÒÅÓÓȟ ÉȢÅȢ ÔÈÅ 

strictures arising from FNV Kunsten, a case that did not emerge in the digital economy). 

https://ssrn.com/abstract=3133344
https://www.accc.gov.au/publications/small-business-collective-bargaining-guidelines
https://www.accc.gov.au/publications/small-business-collective-bargaining-guidelines
https://www.accc.gov.au/public-registers/class-exemptions-register/collective-bargaining-class-exemption
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of economic power, to the extent that government provides countervailing powers 

ȰÆÒÅÅÄÏÍ ÔÏ ÄÅÖÅÌÏÐ ÁÎÄ ÔÏ ÄÅÔÅÒÍÉÎÅ ÈÏ× ÉÔ ÍÁÙ ÂÅÓÔ ÄÏ ÓÏȱ58. The justification for 

such regime will be in this case purely economic - the monopsonistic power of digital 

platforms and the negative welfare effects this monopsony may have on labour 

markets.  

 The result of labour monopsony or more generally labour market power is that 

the workers are paid below their marginal revenue product. As noted by the latest 

/%#$ /ÕÔÌÏÏË ςπρω ÐÕÂÌÉÃÁÔÉÏÎȟ Ȭɍ×ɎÈÉÌÅ ÍÏÓÔ ÏÆ ÔÈÉÓ ÅÖÉÄÅÎÃÅ ÔÙÐÉÃÁÌÌÙ ÒÅÆÅÒÓ ÔÏ 

employees, there are some studies quantifying the extent to which independent 

ÃÏÎÔÒÁÃÔÏÒÓȟ ÉÎÃÌÕÄÉÎÇ ÐÌÁÔÆÏÒÍ ×ÏÒËÅÒÓȟ ÍÁÙ ÂÅ ÅØÐÏÓÅÄ ÔÏ ÍÏÎÏÐÓÏÎÙ ÐÏ×ÅÒȭȢ 59  

 In light of the above, we argue that, taking a labour law perspective, the notion 

ÏÆ ȰÆÁÌÓÅ ÓÅÌÆ-ÅÍÐÌÏÙÅÄȱ ×ÏÒËÅÒÓ ×ÈÏÓÅ ÃÏÌÌÅÃÔÉÖÅ ÂÁÒÇÁÉÎÉÎÇ ÓÈÏÕÌÄ ÂÅ ÅØÃÌÕÄÅÄ ÆÒÏÍ 

the scope of EU competition law does not only cover the persons who are entirely 

misclassified as self-employed under national laws, and should, therefore, fall under 

the scope of all employment and labour protection relevant in national regimes. The 

exclusion should also concern all those workers who, despite not meeting all the 

ÒÅÑÕÉÒÅÍÅÎÔÓ ÔÏ ÂÅ ÃÌÁÓÓÉÆÉÅÄ ÁÓ ȰÅÍÐÌÏÙÅÅÓȱ ÕÎÄÅÒ ÔÈÏÓÅ ÒÅÇÉÍÅÓȟ ÁÒÅ ÎÏÔ 

ȰÕÎÄÅÒÔÁËÉÎÇÓȱ ÕÎÄÅÒ ÁÒÔÉÃÌÅ ρπρ 4&5% ÂÅÃÁÕÓÅ ÔÈÅÙ ÁÒÅ ÎÏÔ ÔÒÕÌÙ ÉÎÄÅÐÅÎÄÅÎÔ ÆÒÏÍ 

their principals, but are fully dependent on their personal work.   

 This distinction is arguably reflected in the recently approved Irish Competition 

(Amendment) Act 2017. This legislation, as we stated above, aimed at reconciling the 

right to collective bargaining with antitrusÔ ÐÒÉÎÃÉÐÌÅÓȟ ÄÉÓÔÉÎÇÕÉÓÈÅÄ ÂÅÔ×ÅÅÎ ÔÈÅ ȰÆÁÌÓÅ 

self-ÅÍÐÌÏÙÅÄ ×ÏÒËÅÒÓȱ ÁÎÄ ÔÈÅ ȰÆÕÌÌÙ ÄÅÐÅÎÄÅÎÔ ÓÅÌÆ-ÅÍÐÌÏÙÅÄȱ ×ÏÒËÅÒÓȟ ÕÎÄÅÒ ÔÈÅ 

premise that both these categories are relevant for collective bargaining. Importantly, 

the European Committee of Social Rights considered this Act a successful step 

considered forward towards compliance of antitrust standards with the fundamental 

right to collective bargaining under article 6(2) of the European Social Charter.  

 Furthermore, one may also take a competition law and economics perspective 

and add to the aforementioned labour law justification an economic rationale for the 

 
58  J. K. Galbraith, American Capitalism: The Concept of Countervailing Power (Mifflin Co. 1952), 143. 
59  O(fl)-3(in)5( )51(C)-2(o.)-10( )51(1)-11(952))-3(, )52(143.)] TJ
ET
Q
q
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sufficient to rely on distinctions between worker and self-employed, the decisive 

criterion is rather whether there is an imbalance of power between the providers and 

ÅÎÇÁÇÅÒÓ ÏÆ ÌÁÂÏÕÒȭȠ ×ÈÁÔ ÍÁÔÔÅÒÓȟ ÉÎÓÔÅÁÄȟ ÉÓ ×ÈÅÔÈÅÒ Ȱproviders of labourȱ ÈÁÖÅ 

ȰÓÕÂÓÔÁÎÔÉÁÌ ÉÎÆÌÕÅÎÃÅ ÏÎ ÔÈÅ ÃÏÎÔÅÎÔ ÏÆ ɍÔÈÅÉÒɎ ÃÏÎÔÒÁÃÔÕÁÌ ÃÏÎÄÉÔÉÏÎÓȱȢ )Æ ÔÈÉÓ ×ÅÒÅ ÎÏÔ 

ÔÈÅ ÃÁÓÅȟ ÃÏÎÓÉÄÅÒÉÎÇ ÔÈÅÍ ȰÕÎÄÅÒÔÁËÉÎÇÓȱ ÕÎÄÅÒ ÁÎÔÉÔÒÕÓÔ ÌÁ× ×ÏÕÌÄ ÂÅ ȰÏÖÅÒ-

ÉÎÃÌÕÓÉÖÅȱȟ ÁÎÄ ÄÅÐÒÉÖÉÎÇ ÔÈÅÍ ÏÆ ÔÈÅÉÒ ÒÉÇÈÔ ÔÏ ÂÁÒÇÁÉÎ ÃÏÌÌÅÃÔÉÖÅÌÙ ×ÏÕÌÄ ÂÅ 

incompatible with the European Social Charter.61  

 This had been the case in Ireland before the introduction of the Irish 

Competition (Amendment) Act 2017. The Committee found a breach of article 6(2) ESC 

ÉÎ ÔÈÁÔ ÃÁÓÅ ÁÌÓÏ ÂÅÃÁÕÓÅ ÉÔ ×ÁÓ ÎÏÔ ÃÌÅÁÒ ȬÔÈÁÔ ÐÅÒÍÉÔÔÉÎÇ ÔÈÅ ÓÅÌf-employed workers in 

question to bargain collectively and conclude collective agreements, including in 

respect of remuneration, would have an impact on competition in trade that would be 

significantly different from the impact on such competition of collective agreements 

ÃÏÎÃÌÕÄÅÄ ÓÏÌÅÌÙ ÉÎ ÒÅÓÐÅÃÔ ÏÆ ÄÅÐÅÎÄÅÎÔ ×ÏÒËÅÒÓ ɉÅÍÐÌÏÙÅÅÓɊȭȢ 4ÈÉÓ ÆÉÎÄÉÎÇ ÒÅÉÎÆÏÒÃÅÓ 

the argument that the need to eliminate the risk of social dumping is a valid reason to 

include self-employed workers in collective agreements.62 

 TakinÇ ÉÎÔÏ ÁÃÃÏÕÎÔ ×ÈÁÔ ×Å ÁÒÇÕÅÄ ÓÏ ÆÁÒȟ ×Å ÓÕÇÇÅÓÔ ÔÈÁÔ ÂÅÙÏÎÄ ÔÈÅ ȰÆÁÌÓÅ 

self-
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designated bodies or authorities for approval. We maintain that this approach would 

be excessively burdensome for both the social partners and antitrust authorities. It is 

important that self-employed and their unions and small businesses are offered legal 

certainty as to the possible application of competition law to collective bargaining 

initiatives. According to the authors this may not be achieved through a clarification of 

the existing law with the publication of guidelines, but will require a categorical 

exception approach that would determine from the outset the personal and material 

scope of the exclusion.  

 Indeed, a case-by-case approach would imply for social partners entering into 

negotiations and stipulating a collective agreement w

https://www.ilo.org/wcmsp5/groups/public/---ed_norm/---normes/documents/publication/wcms_632659.pdf
https://www.ilo.org/wcmsp5/groups/public/---ed_norm/---normes/documents/publication/wcms_632659.pdf
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knowing that after spending significant time and resources to organise them and 

concluding collective agreements on their behalf, these agreements could be nullified 

under antitrust regulations, it would impair not only the right to bargain collectively 

but also freedom of association. 

 It would, therefore, be essential to adopt a standard that would dissipate doubts 

of workers, trade unions, employers, principals and their organisations on these 

matters. To this aim, we think that reversing the existing approach that consider
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 To engage with these anxieÔÉÅÓȟ ×Å ×ÏÕÌÄ ÓÕÇÇÅÓÔ ÔÈÁÔȟ ÁÓ ÇÅÎÅÒÁÌ ÐÒÉÎÃÉÐÌÅȟ ȬÉÔ 

ÉÓ ÆÏÒ ÔÈÅ ÐÁÒÔÉÅÓ ÃÏÎÃÅÒÎÅÄ ÔÏ ÄÅÃÉÄÅ ÏÎ ÔÈÅ ÓÕÂÊÅÃÔÓ ÆÏÒ ÎÅÇÏÔÉÁÔÉÏÎȭȢ65 Limiting 

ÃÏÌÌÅÃÔÉÖÅ ÂÁÒÇÁÉÎÉÎÇ ÔÏ ȬÐÒÉÃÅ ÎÅÇÏÔÉÁÔÉÏÎÓȭ ×ÏÕÌÄ ÂÅ ÁÎ ÕÎÄÕÅ ÒÅÓÔÒÉÃÔÉÏÎȢ 4ÈÅ ),/ #&! 

has typically asked GovernmeÎÔÓ ȬÔÏ ÉÄÅÎÔÉÆÙȟ ÉÎ ÃÏÎÓÕÌÔÁÔÉÏÎ ×ÉÔÈ ÔÈÅ ÓÏÃÉÁÌ ÐÁÒÔÎÅÒÓ 

concerned, the particularities of self-employed workers that have a bearing on 

collective bargaining so as to develop specific collective bargaining mechanisms 

relevant to self-employed workers, if ÁÐÐÒÏÐÒÉÁÔÅȭȢ66 But it is clear that these 

mechanisms and their outcomes cannot be unduly restrictive. 

 We would also like to point out that neither this important clarification, nor our 

proposals, would necessarily have the effect of expanding the scope of collective 

bargaining beyond its traditional material scope. Collective bargaining is, by definition, 

(at least) a bilateral exercise. Collective agreements are reached by workers, broadly 

understood, and their employers or principals. These employers and principals are the 

ones who have access to the relevant market and act independently on it. Collective 

bargaining, therefore, does not determine the final price of a good or service on the 

market. It is employers and principals that make these prices, also taking into account 

labour costs that are directly affected by applicable collective agreements. The fact that 

these labour costs affect prices as a cost or factor of production, is independent from 

the employment status of the labour providers that contribute to the production 

process.  

 Recognising the right to bargain collectively to all providers of personal work, 

as defined in this chapter, would not tamper with this circumstance. It would uphold 

https://www.ilo.org/wcmsp5/groups/public/---ed_norm/---normes/documents/publication/wcms_632659.pdf
https://www.ilo.org/wcmsp5/groups/public/---ed_norm/---normes/documents/publication/wcms_632659.pdf
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 A further exception could also be extended to small businesses, in the like of the 

regime for small business collective bargaining in Australia, in particular in the 

presence of significant monopsony power at the other side of the market, but choosing 

this option would also entail specific limitations to be added in the regulation so as to 

ensure that there would be no exemption granted to the exchange of commercially 

sensitive information about pricing or to anything that would amount to a unilateral 

price-setting agreement. A possible model for this type of exception could be based on 

the ex-ante exclusion from competition law of the agreements concluded by certain 

very small undertakings, operating in monopsonistic markets, whose capital or income 

fall below certain pre-defined thresholds. 

 We conclude by noting the efforts currently being performed by the EU 

#ÏÍÍÉÓÓÉÏÎ ÉÎ ÔÈÅ ÃÏÎÔÅØÔ ÏÆ ÉÔÓ ÐÒÏÐÏÓÁÌÓ ÏÎ ÔÈÅ Ȭ$ÉÇÉÔÁÌ 3ÅÒÖÉÃÅÓ !ÃÔ 0ÁÃËÁÇÅȭȢ 

According to Commissioner Vestager, the package, among other priorities, should also 

ȬÅÎÓÕÒÅ ÔÈÁÔ ÔÈÏÓÅ ×ÈÏ ÎÅÅÄ ÔÏ ÃÁÎ ÐÁÒÔÉÃÉÐÁÔÅ ÉÎ ÃÏÌÌÅÃÔÉÖÅ ÂÁÒÇÁÉÎÉÎÇ ×ÉÔÈÏÕÔ ÔÈÅ ÆÅÁÒ 

ÏÆ ÂÒÅÁËÉÎÇ %5 ÃÏÍÐÅÔÉÔÉÏÎ ÒÕÌÅÓȭ ÁÎÄ ÔÈÁÔ ÒÅÃÏÇÎÉÓÅÓ ÔÈÁÔ ȬÒÕÌÅÓ ÁÒÅ ÎÏÔ ÔÈÅÒÅ ÔÏ ÓÔÏÐ 

×ÏÒËÅÒÓ ÆÏÒÍÉÎÇ Á ÕÎÉÏÎ ÂÕÔ ÉÎ ÔÏÄÁÙͻÓ ÌÁÂÏÕÒ ÍÁÒËÅÔ ÔÈÅ ÃÏÎÃÅÐÔ Ȱ×ÏÒËÅÒȱ ÁÎÄ ȰÓÅÌÆ-

ÅÍÐÌÏÙÅÄȱ ÈÁÖÅ ÂÅÃÏÍÅ ÂÌÕÒÒÅÄȢ !Ó Á ÒÅÓÕÌÔȟ ÍÁÎÙ ÉÎÄÉÖÉÄÕÁÌÓ ÈÁÖÅ ÎÏ ÏÔÈÅÒ ÃÈÏÉÃÅ 

than to accept a contract as self-employed. We therefore need to provide clarity to 

ÔÈÏÓÅ ×ÈÏ ÎÅÅÄ ÔÏ ÎÅÇÏÔÉÁÔÅ ÃÏÌÌÅÃÔÉÖÅÌÙ ÉÎ ÏÒÄÅÒ ÔÏ ÉÍÐÒÏÖÅ ÔÈÅÉÒ ×ÏÒËÉÎÇ ÃÏÎÄÉÔÉÏÎÓȭȢ 

We trust that the policy suggestions contained in the present chapter could assist with 

clarifying some of the key distinctions and concepts emerging in this, admittedly, 

complex debate. 
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